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INTRODUCTION TO THE CODE OF 
CRIMINAL PROCEDURE, 


The importance of supplementing the Penal Code by wise rules 
for preventing offerees and bringing offenders to justice appears 
from the following considerations 1 :— 

Fzrti, expense, delay or uncertainty in applying the best laws 
foi the prevention and pumshfrient of offences would render those 
laws useless or oppressive : 

Secondly , the law relating to criminal procedure is more con¬ 
stantly used, and affects a greater number of persons, than any other 
law. The offender and the individual injured are, as a rule, the 
011 b persons immediately affected by the commission and punish- 
ment of a crime. But in the measures prescribed for preventing 
crimes and prosecuting criminals any one, however unconnected with 
a given offence, may find himself involved. As a judge, a magis¬ 
trate, a soldier, a volunteer, a policeman, or even a private citizen, 
every one is liable to become an active party in preventing the 
commission of crimes, in stopping the progress of crimes continuous 
in their nature, or in arresting offenders. In India, moreover, 
private persons are liable to serve in trying cases as jurors or 
assessors. 


hor these re sons the Government of India has laboured long and History of 
zealously to produce a code of Criminal Procedure which should ^tioa'of " 
he easily understood, cheap, expeditious and just. So long ago as criniin^i 
the 20th March, 1847, the President in Council instructed theP rocedure - 
Indian Law Commissioners to prepare a scheme of pleading and 
procedure with forms of indictment adapted to tho provisions of 
the Penal Code; and such a scheme, together with' several forms, 
was prepared by Messrs. Cameron and Eliott, and submitted 
with a report dated 1 Feb. 1848 2 . Their draft was examined 
and considered by a new set of Commissioners appointed in 
1854 under 16 & 17 Vic. c. 95. sec. 28, and comprising Sir John 

1 .See Livingston’s introductory report 4 Nov. 1843 regarding the qualifica- 

to the Code of Procedure prepared for tions, summoning, and challenging 
the State of Louisiana, Works, i. 331. assessors and jurors. This I have 
3 There was a previous report dated not soen. 
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Romilly M.R., Sir Jolm Jervis C.J., Sir Edward Ryan, and 
Messrs. Cameron, Ellis, Lowe (now Lord Sherborne), and Millett. 
These Commissioners produced a draft' Codejwhich was presented 
to Parliament in 1856^ and.^Vas' 4 in the ‘following year introduced 
into the Legislative Council by Mr. (now-Sir Barnes) Peacock. It 
ultimately was 'passed by the* Legislative Couhbil as Act XXY of 
1861. This Code came into force on 1 Jan. 1862 it applied in 
the first instance only to the territories subject to what were 
called the general regulations, but was gradually extended to 
the rest of British ’ India except the Presidency-towns. It was 
amended by Acts XXXIII of 1861, XY of 1862, VIII of 1866, and 
(very largely) by Act VIII of 1869. ' Three‘years after, the prin¬ 
cipal Code and its amending Acts were repealed and replaced by 
Act X 'of 1872, drawn partly by Mr. (now Sir Fitzjames) Stephen 
(who tells us 1 * that he framed the sections corresponding with 
sections 221-240 of the present Code); partly by Mr., II. S. 
Cunningham* * but chiefly by the late Captain Newbery, personal 
Assistant to the .Inspector General of the Punjab police. This 
Code, like its predecessors, was not applicable to the Courts 
established by Royal Charter in Calcutta, Madras and Bombay. 

The High For these Courts, as well as for the High Court at Allahabad and 

Courts * % 

the Chief Court at-Lahore, provision was made by Act X of 1875 

(to regulate the procedure of the High Courts in the exercise of their 
original criminal jurisdiction), which reduced the number of jurors 
to nine and the number of peremptory challenges to eight, dispensed 
with the necessity of an unanimous verdict, codified the law' re¬ 
lating to habeas corpus, provided a simple substitute for the writ 
of certiorari , and repealed and re-enacted in an improved form 
the seven Acts 3 by which the Legislature had from time to.time 
amended the criminal procedure of the Supremo Courts, or their 
successors the High Courts. This Act 3 was drawn by the writer 
and carried by Mr. (now Lord) Hobhouse. 


1 History of the Criminal Law, iii. 
33711. Captain Newhery informed 
me that Mr. Stephen also drew Chap¬ 
ters II-VII, XXIII (chiefly) and 
XXXVI, and that Mr. Cunningham 
drew Reo. 90, most of Chap. XIX, and 

Chap. XXXIV. 

3 Acts XXXI of 1838, XXTI of 
1839, IV of 1S49, XVI of 1S52, 
XVI11 of 1862 (except bcoj. 26-35, 
47-53 > and Act XIII of 1S65, a use¬ 
ful measure, carried by Sir H. Maine, 
which inter alia ) abolished grand 


juries. Certain other provisions re¬ 
lating to the criminal proc lure of 
the Supreme Courts wer» itained 
in 9 Geo. IV. c. 74, v vaB re _ 
pealed by Act X ot 1S75, with the 
exception of fccs. 1, 7, 8, 9, 25, 26, 
and 5 6m It also repc h <1 certain en¬ 
actments (in Acts XXIV of 1866 
and XIII of 1869) relating to the 
High Court for tho N.W. Provinces. 

14 Except secs. 97 and 9S (-Act X 
of 1SS2, sec. 305', which were drawn 
by Mr. Hobhouse. 
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The Code of 1872 was also inapplicable to the Magistrates’ Tlie 
Courts at Calcutta, Madras, and Bombay. For these, provision 
was made by Act IV of 1877 (to regulate the procedure and increase trates. 
the jurisdiction of the Courts of Magistrates in the Presidency 
Towns). This Act, which increased the jurisdiction of the Presi¬ 
dency Magistrates, assimilated their procedure to that of the pro¬ 
vincial Magistrates, and made many other improvements, was drawn 
by the writer and carried by Mr. (now Sir Theodore) Hope. 

It thus appears that, before the present Code of Criminal 
Procedure was passed, no less than three such Codes were in oper¬ 
ation in British India; Act X of 1872, amended by Act XI of 
1874, which was in force throughout the Mufassal ; the High 
Courts’ Act, X of 1875, which was in force in the Presidency- 
towns, Allahabad and Lahore ; and the Presidency Magistrates’ 

Act, IV of 1877, which, also, was in foice in the Presidency-towns. 

Many cf the provisions of these Codes merely repeated one 
another ; many of their rules, though dealing with the same 
subjects, unnecessarily varied in language; and the result was that 
the bulk of the Indian Statute-book was far greater than it needed 
to be, and that the Courts when construing one Code were often 
deprived of the guidance of prior decisions on another. 

The primary object of the present Code, whicli was framed by the Objects of 
Writer 1 at the. suggestion of the Secretary of State iu his despatch ^^ pr68€llt 
(Legislative), No. 44, dated 26th October, 1876 2 , was to recast 


1 In framing his draft he was aided 
chiefly by the decisions of the High 
Courts on Act X of 1S7J, but also by 
many of Livingston’s remarks. In 
revising the draft he was aided by Mr. 
Justice Straight, who suggested (inter 
alia) the insertion of sec. 310, by 
Messrs. F. R. Cockerell and B. Colvin 
of the Bengal Civil Service, and by 
Mr. Fitzpatrick, Secretary, and Mr. 

R. J. Crosthwai'e, Acting Secretary, 
to the Government of India in the 
Legislative Department. Mr. Fitz¬ 
patrick, in particular, redrew chapters 
VIII (Security for keeping the peace) 
and X (Public Nuisances), 

3 The Secretary of Stated words 
were:—‘Tbo Draft Code of Criminal 
Procedure prepared by the Indian Law 
Commissioners in 1856 w.is intended 
by them for use in all the Courts, and 
although it was not deemed.advisable 
to carry out the whole of this design 

B 2 , 


when the Code of Criminal Procedure 
was enacted in 1861 for the Mufassal 
only, I think that circumstances are 
now more favourable to its comple¬ 
tion. In the preparation of the High 
Courts Criminal Procedure Act,. 1875, 
and of the present Bill [the Presi¬ 
dency Magistrates Bill, afterwards 
Act IV of 1S77] the whole of the Code 
of Criminal Procedure has beon care¬ 
fully reviewed and freely amended, 
and it seems desirable that tho .Mu¬ 
fassal districts should not continue 
under a less perfect law than the Pro- 
sidency*to\vns, but that they should 
enjoy the benefit of the latest cor¬ 
rections and improvements; and that 
whatever rules are intended to be 
observed by all the Courts alike 
should bo placed before all in the 
same language, care being tuken at 
the same time to defino the special 
duties and procedure of each. This is 
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THE CODE OF CRIMINAL PROCEDURE. 

the Code of 1872, combining with it the substance of the High 
Courts' Act and the Presidency Magistrates' Act, and incorporating 
in it the numerous 1 reported decisions on its wording, and thus at 
last give to India a single and complete Code of Criminal Procedure, 
and carry out, so far, the policy of providing a simple and uniform 
system of law for that country. The language and arrangement of 
Act X of 1872 were, for obvious reasons, departed from only so 
far as was necessary for the main purpose of the Code. But it was 
obviously impossible to reproduce the inartificial wording of many 
of the sections, and an arrangement according to which, for example, 
the provisions for the prosecution of crimes came before the pro¬ 
visions for their prevention, and .the charge (i. e. the written 
accusation of an offence) was dealt with after trials, appeal and 
* execution. 

Consolida- Though many of the outlying Acts and Regulations dealing 
with Criminal Procedure had been repealed and re-enacted by Act X 
of 1872, many more were still untouched, and the secondary object 
of the present Code was to consolidate these enactments, which 
were seven in number: namely, Acts XXIII of 1840 (Execution 
Of process) : V of 1861, section 6, part of sections 24 and 35 
(Police): the unrepealed portions of XVIII of 1862 (Adminis¬ 
tration of Criminal Justice in the High Courts): II of 1869 
(Justices of the Peace): XXII of 1870, sections 2 and 4 (Applica¬ 
tion to European British subjects of Acts giving summary juris¬ 
diction): XXI of 1879, Chapter III (Inquiries in British India 
into crimes committed abroad by British subjects); and Bengal 
Regulation XX, 1825 (Jurisdiction of Courts-Martial). 

The result of consolidating the Acts and the Regulation above 
specified was to substitute a single Code of 368 sections for eleven 
enactments containing 1020 unrepealed sections. 



range- The present Code is divided into nine Parts, the first containing 
the D pre8entt^ e u8ual preliminary matter; the second dealing with the consti- 
r:<xle. tution and powers of the Criminal Courts and offices; the third 
containing some general provisions; the fourth treating of the 
prevention of offences; the fifth, of information to the Police and 
of their powers to investigate; the sixth, of proceedings in prosecu- 


tho best safeguard against conflicting 
rulings. 

‘I request, therefore, that your 
Excellency in Council will direct 
your attention to the question whether 
the Criminal Procedure Code of 1872 
might not now be recast so os to com¬ 


bine with it the substance of the 
High Courts Act, 1875, and of the 
present measure [the Presidency 
Magistrates Act, IV of 1877], and 
thus at length to give to India a com* 
plete Code of ( riminal Procedure.* 

1 About two hundred. 
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lions ; the seventh, of appeal, reference and revision; the eighth, of 
special proceedings; the ninth, of supplementary provisions. 

I.— Preliminary. 

Part I consists of a single chapter containing the usual pre-Local 
liminary matter. The Code is declared (sec. i) to extend to the extent ’ 
whole of British India; and it has been applied, by executive 
orders, to many places outside the empire \ It contains no clause Personal 
relating to personal application; but Act XXI of 1879, sec. s, extent ’ 
declares that the law relating to criminal procedure for the time 
being in force in British India shall, subject to modification by 
the Governor General in Council, extend (a) to all European 
British subjects in the dominions of Princes and States in India 
in alliance with Her Majesty, and (b) to all Xative Indian subjects 
of Her Majesty in any place beyond the limits of British India. 

The wording of some of the definitions in Act X of 1872 hasPefini- 
been amended; and definitions of ‘public prosecutor/ ‘ pleader/ tlons - 
‘offence/ ‘ chapter/ ‘ schedule/ ‘ place/ and ‘ police station ’ have 
been added. The definition of * complaint' has been amended 
so as to exclude the report of a police-officer and information 
given to a police-officer; and tbe definition of * investigation ’ 
has been extended so as to comprise the proceedings of persons 
authorised by a Magistrate under section 160 or 203 to make 
local investigations. The definition of ‘cognisable offence’—Cognisable 
a somewhat ill-cliosgn name 2 for an offence for which a policy- oftence * 
officer may arrest without warrant—has been amended so as to 
connect it with the second schedule. ‘ Warrant-case 5 is defined Warrant- 
as a case relating to an offence punishable with death, trans- ca6e * 
portation, or imprisonment for a term exceeding six months, and 
* summons-case* as a case relating to an offence not so punish- Summons- 
able. A clause has been added to the definition of ‘High Court/ so case * 
as to enable tbe Governor General in Council to appoint in outlying 
territories where 110 such Court is established by law, an officer to 
perform its iunctions under the Code. Expression^ such as ‘ special 
law 5 and ‘ local law/ defined in the Penal Code, have the meanings 
attached to them respectively by that Code, 

II.—Chiminal Courts. 

Part II, as to the constitution and powers of the Criminal Courts 
and offices, consists of two chapters, of which the first deals (a) with 

* Mist. Crim. Zra*u,iii. 331. 


See Appendix A to the Code. 
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6 THE CODE OE CRIMINAL PROCEDURE. 

the five classes of Criminal Courts other than the High Courts 1 
and other Courts created by special enactments 2 , (b) with territorial 
divisions, ( c ) with Courts outside the Presidency- towns, (cl) with 
the Courts of the Presidency Magistrates, ( e ) with Justices of the 
Peace, and (/) with the suspension and removal of Judges, Magis¬ 
trates and Justices of the Peace. The provisions of the Police Act 
(V of 1861), section 6, have been incorporated in this chapter, 
section 14. The Local Government has been empowered (sec. 16) 
to male rules for the guidance of Magistrates* Benches. This 
will result in uniformity of practice wherever sucli uniformity is 
desirable. Assistant Sessions Judges have been declared (sec. 17) 
subordinate to the Sessions Judge in whose Court they exercise 
jurisdiction. This precludes a doubt which had been raised on 
-the subject. 

The second chapter treats of the powers of J udges and Magistrates, 
the description of offences cognisable by each Court, the sentences 
which may be passed by Courts of various classes, and the mode 
of conferring powers on the latter. The changes of the law here 
made are little more than verbal, save that Magistrates of the 
first class are forbidden (sec. 29) to try offences under special or 
local laws which are punishable with imprisonment for more than 
seven years: such grave cases should be tried by a higher Court. 

It is desirable that the police powers which magistrates can 
exercise in investigating offences should be clearly defined. In 
section 40 (=Act X of 1872, section 56), as to the continuance of 
powers of an officer transferred to another local area, words have 
been introduced to show that powers conferred by one Local 
Government do not accompany an officer when lie is transferred to 
a province under another Local Government (2 Cal, 1 17). 

In connection with section 33, as to power to sentence to imprison¬ 
ment in default of payment of fine, the Council passed simultaneously 
with the Code a short Act amending section 67 of the Penal Code, 
by inserting a declaration that such imprisonment shall be simple. 

Section 35 declares, in accordance with a decision of the Bombay 
High Court (1 Bom. 223), that, for the purpose of confirmation 
or appeal, a combined sentence, in case of simultaneous convictions 
for several offences, shall be deemed to be a single sentence. 



1 As to these, see 24 & 25 Vic. c. 
104, and the Acts constituting the 
Chief ('ourt of the Panjrib, the d udicial 
Commujaionare of Oudb, the C entral 
Province a and Burma, and the Re¬ 
corder of Rangoon, 

a Courts Martial (44. & ^5 Vie. c. 


58: Act V of 1869) • the Vice-Ad¬ 
miralty Courts (36 & 27 Vic. c. 24, 
etc.): the Court for the trial of Ben¬ 
gal pilots (Act XII of 1859): and 
the Bombay Court of Petty Session* 
(Rule, Ordinance and Regulation I of 
J834. title 2, articles 1, 2, 5, 6, 7, 81. 
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Part III contains certain generol provisions which it seemed 
convenient to group together and which, to avoid forward references, 
must stand near the beginning of the Code. They relate to the 
following matters: aid and information to the Magistrates, the 
police and pei'sons making arrests : arrest, escape aud retaking: 
processes to compel appearance, processes to compel the production 
of documents, etc., and processes for the discovery of persons 
wrongfully confined. Here, again, the changes in the law are 
little more than verbal. But to the offences which the public are Aidandin 
bound to assist in preventing, have been added (sec. 42) attempts to formation, 
injure public property, railways, canals, and telegraphs. The section 
(45) requiring village-headmen, etc., to report, has, for obvious 
reasons, been extended to escaped convicts and proclaimed offenders, 
and (to provide for villages in hill-passes through which bands of 
dacoits habitually proceed) also to cases where the criminal merely 
goes through the village. 

Nothing in the whole course of criminal procedure is so produc- Arrests, 
tivo of vexatious proceedings and serious consequences as Arrests. 

The utmost care therefore has been taken in framing the sections 
on this subject so as to make them clear and precise. The wording 
of section 178 of the Codo of 1872, which empowered the police to 
use 1 all means necessary to effect tho arrest' of a person forcibly . 
resisting or attempting to escape, was dangerously wide. The 
present Code (sec. 46) accordingly explains that this power docs not , 
give the right to cause the death of an arrested person who is not 
accused of an offence punishable with death or with* transportation for 
life. In England, if the offence with which the runaway is charged ' 
is a treason or a felony (which includes manslaughter, robbery, rape 
and even larceny), or a dangerous wound given, the homicide is justi* 
liable, and so under the New York Code of Criminal Procedure, 
section 174. In Scotland, however, the killing is justifiable only 
when he is charged with a capital offence 1 . The Code here, as 
settled by the Seloct Committee, followed the law of Scotland, 
which, in Mr. Mayne’s opinion, is in India the safer rule. The 
words * or with transportation for life' were afterwards introduced 
in Council chiefly to enable the police to cope with the well-armed 
and desperate bands of dacoits who from time to time infest some 
of the districts of the North-Western and tho Central Provinces. 

These outlaws will uot surrender unless the only alternative be that 
of death, and if the police are not allowed to meet them on at least 
equal terms, the attempt to arrest them may be abandoned. 

1 See Alison’s Principles of the Criminal Law <f Scotland, pp. 36, 37, 
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S THE CODE OF CRIMINAL PROCEDURE, 

The section (46) authorising, in the case of forcible resistance, the 
use of necessary means to effect arrests, has been extended to meet 
the case of attempts to evade them. Power has been given (sec. 49) 
to break open the doors of a house for the purpose of liberating 
persons who have lawfully entered for the purpose of making arrests 
therein. Persons making arrests have been expressly empowered 
(sec, 53) to take from the person arrested any offensive weapons which 
he may have about him. The police have been authorised (sec. 54) to 
arrest, without warrant, deserters from the Navy; and sections (66, 
67), equivalent to Act XXV of 1861, section 112, have been inserted 
to provide for the retaking of persons escaping or rescued from lawful 
custody. 

The period for which a person arrested without warrant may be 
detained by the police is carefully limited by section 61. 

The power to arrest without warrant persons against whom a hue 
and cry has been raised 1 is omitted, as that obsolete common-law 
process is unknown in India. The section authorising masters 
and mates to arrest deserters from ships is also omitted, as the 
matter is sufficiently provided for by the Merchant Shipping Act 2 . 

Under the Code of 1872, section 153, summonses issued by 
Magistrates were ordinarily served c through a police-officer' : the 
present Code (sec. 68) provides that, subject to rules to be made by 
the Local Government, they may also be served by an officer of the 
Court. Provision is made (secs. 73, 74) for the service of a 
summons outside the local jurisdiction of the Magistrate who issues 
it, and for the proof of such service. 

Section 75 requires that all warrants of arrest, whether issued 
in the Presidency-towns or the Mufassal, shall be sealed. Act IV 
of 1877, section 56, did not in such cases require a seal. Warrants 
of arrest issued by a Bench of Magistrates may he signed by any 
member of the Bench. This legalises what probably was the 
practice. 

Sulh-divisional Magistrates have been empowered (sec, 78) to 
direct warrants to landholders, etc., for the aiTest of escaped 
convicts. This extension is in harmony with tho large powers 
generally possessed by Magistrates in charge of subdivisions. 

Section 87 clears up a doubt as to the commencement of the 
period provided in tho corresponding section (171) of Act X of 
1872, for the appearance of a person absconding against whom 
a warrant has been issued. 

The Code of 1872 did not provide how attachment of debts 

1 Act X of 1873, #oc. 93, cl. 3. 

3 Act I of 1859, sec. 86, 
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hd other moveable property is to be effected. Provision has, 
therefore, been made (sec. 88) for this purpose ;, and .the powers, 
duties and liabilities of receivers have been declared by reference 
to the Code of Civil Procedure. 

A porson required merely to produce a document will (as Production 

under the Civil Procedure Code, section 164) be deemed to have ofdocu ‘ 

.. ment3. 

complied with the requisition,, if he causes the document to he 

produced instead of attending personally to produce it (sec. 94). 

This amendment obviously tends to save time and expense,, and 

thus to diminish the unpopularity 'of our Courts. 

Section 100 gives Presidency Magistrates, Magistrates ofSearch- 
the first class, and Suh-divisional Magistrates, power, to issue warrants * 
warrants to search for persons wrongfully confined. No such 
power, though needed, was supposed to exist in India, exbej)t, of 
course, in the Presidency-towns, where the High Courts issued, 
under Act X of 1875, directions of the nature of a habeas oorjpus. 

Provision is made (sec. 103) for making a list, signed by 
witnesses, of things found in execution of a search-warrant beyond 
the jurisdiction of, the Court, issuing it. The requirement of the \ . N 
signature of tlie witnesses fends to check the irregularities which 
sometimes'occtir in the course, of searches. 


IV. —Prevention of Offences. 

Part IV, which relates to the prevention of offences, comes, 
it is considered, properly before Part VI, which relates to their 
prosecution. It comprises six chapters dealing respectively with 
security for keeping the peace‘and for good behaviour; the dis¬ 
persion of unlawful assemblies; suppression of nuisances; disputes 
as to immoveable property; an$ lastly, the preventive action of 
the police. Nothing is here said as to the prevention of intended 
offences by personal resistance. For the Penal Code (secs. 96-106) 
contains rules as to the cases in which such resistance is lawful 
and the degree to which it may he carried. 

Chapter VIII. I11 the chapter* relating to security for keeping Security 
the peace, and for good behaviour, the section (106) dealing with 
security for keeping the peace 011 conviction has been extend^! 
to cases in which the accused is convicted of criiaiuftl/intimidation 
by threatening injury to person or property. This is ah offence of 
the same nature as taking unlawful measures with the intention 
of committing a breach of the peace, and should therefore, 'as 
regards the taking of security, be placed on the same footing. 

When the conviction is set aside on appeal or otherwise, thd. bond 
will become void. On this tlie Code of 1872 was silent. 
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In section no (=sections 505, 506 of tlie Code of 1872) the 
words which give the Magistrate power to demand security from 
persons of notoriously had livelihood or of a ‘dangerous character * 
have been omitted. _ It was objected that these words were vague, 
and that the powers which they plaocd in the hands of the police 
were liable to great abuse. 

In 1882, there was in the North-Western Provinces a class of 
bad characters who habitually extorted money from respectable 
persons by threatening to insult or beat them. Section no con¬ 
tains a provision (inserted at the suggestion of the Local Govern¬ 
ment) enabling Magistrates to protect the public against such 
a system of extortion. It should also be extended so as to apply 
to habitual protectors or harbourers of thieves and to habitual 
aiders in the concealment or disposal of stolen property. 

The Magistrate is empowered (sec. 112) to make an order as 
to the character and class of the sureties required. This, it is 
hoped, will prevent certain persons making a trade of becoming 
sureties. The object of the law is not merely to provide a money- 
security, but also to obtain respectable persons as guarantees for 
• the good behaviour of the criminal concerned. 

- For the purposes of the section (117) as to enquiring into the 
truth of the information upon which a Magistrate has acted under 
this chapter, the fact that a person is an habitual offender may 
be proved by evidence of general repute. 

The Code of 1882 contains no provision corresponding to sections 
499 of the Code of 1872 and 21 1 of the Presidency Magistrates’ Act. 
If, before the expiration of the term of the original bond, it 
appears to the Magistrate unsafe to release the obligor at the 
end of that term, in justice to the obligor fresh proceedings should 
be instituted. 

Security Some change has been made (sec. 117) in the manner of con- 
behaviouT. ducting inquiries regarding security for good behaviour. They 
are under the present Code made as in warrant-cases, instead 
of as in summons-cases, which was formerly the practice. Where 
the person who would otherwise be ordered to give security is 
a minor, the bond (section 118) will be executed only by his 
sureties. It has been made clear in section 126 that a Presidency 
Magistrate, District Magistrate, Sub-divisional Magistrate, and 
Magistrate of the first class can cancel a bond on the application 
of a surety. Sub-divisional Magistrates are empowered (sec, 109) 
to require security for good behaviour. 

Dinpenrion Chapter IX, on dispersion of unlawful assemblies, contains the 
rules for calling out and employing the military, in aid of the 
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il, power. They were first enacted in -the Code of 1872, and 
embody (according to Sir ^itzjames-Stephen 1 ) the principles laid 
down in the charge of Tindul C.J. to the grand jury of Bristol 
in 1832, as to the duty of soldiers .iij dispersing rioters. The 
rules carry the law somewlia't further than It has yet been carried 
in England, as they expressly indemnify all persons acting in good 
faith in compliance with requisitions under section^ 12 8 and 130,* 
and forbid prosecutions of magistrates, soldiers, and j)blice officers, 
except with the sanction of the Governor-General in Council.. * In 
this chapter volunteers enrolled under the Indian Volunteers Act, 

1869, are placed on the same footing as soldiers of Her Majesty’s 
Army. 

In Chapter X, as to Public Nuisances, section 133 has been Suppres- 
ext ended to cases of keeping goods or merchandise (for example, 
damaged rice) injurious to the public health, and of carrying' on 
occupations offensive to the religious feelings of any considerable. . 
section Of the community.* . The latter alteration i$ intended to 
meet such cases as that of a butcher exercising' his trade in a 
Hindu town so as to cause risk of breach of the peace. 

Chapter XI deals with * temporary orders in urgent cases of 
nuisance. The power conferred by section SiS^of the Code of 
187 2. was intended to be exercised only in urgent cases wherb. 

* a’ speedy remedy is desirable, The present Code* (sec. 144) pro¬ 
vides that no orders under Chapter XI shall remain m force -for • 
more than two months, unless in case of danger to human life, 
health or safety, or a riot or affray, the Local Government directs 
otherwise. Where time allows, the procedure must be under 
Chapter X. 

Chapter XII empowers Magistrates to interfere in disputes .as -Disputes . 
to immoveable property likely to cause a breach of the peace, to^^p' 
decide whether any of the parties is then in actual possession of property., 
the subject of dispute, and if so, to declarp him entitled to retain 
possession uni 11 evicted in due course of law s and has been expressly 
restricted to cases in which the property is tangible. ItMs founded- 
on Act IV of 1840 and the seven Regulations mentioned in'that 
Act, and is of great use in India, where disputes as to boundaries, 
water-courses, alluvion and diluvial oil land are frequent and some-: ^ 
times sanguinary. The section stems to require amendment so as 
to render it impossible to decide (as the Calcutta High Court has 
decided 2 ) that a dispute as to the right to collect rent is a dispute 
concerning tangible immoveable property. 

Doubts had been raised as to whether the report of the person 

1 Hist. Ciim. Law, iii. 343. * 11 Cal. 413. 
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deputed (under section 148) to make a local inquiry may be read 
as evidence in the case. The Code settles this in the affirmative. 
P-entfve Chapter XIII treats of the action of the police in preventing the 
police. commission of cognisable offences, injury to public property, and 
the use of false weights and measures. 


V.—Information to the Police, and theer power to 
INVESTIGATE. 


Part V consists of a single chapter (XIY) relating to information 
to the police concerning the commission of offences, and their power 
to investigate cases. It corresponds with Chapter X of Act X 
of 1872, and sections 379 and 380 of the same Act. It deals 
with the examination of witnesses by the police, searches, and 
sending cases to the Magistrate when the evidence is sufficient. 
Precautions are taken (secs. 162, 163) against abuse by the police 
of their powers under this chapter. 

The words * or that immediate arrest is not necessary,’ which 
were contained in section 117 of Act X of 1872, have been omitted 
from section 158 of the present Code, as it is not apparent why 
a police-officer should he debarred from investigating a case of 
a cognisable offence because he does not at starting feel himself 
justified in arresting any person. 

Section 164 makes it clear that confessions to Magistrates shall 
not only be ‘taken/ but signed and certified, like examinations of 
accused persons. In the form of memorandum relating to con¬ 
fessions words have been introduced to show that the confession 
was taken in the Magistrates' presence and hearing, and that it 
contains a full and true account of the statement. 


Searches. 


J )etcntion 
of the 
accused. 


Inquiries 

into 

deaths. 


In ? <lions 165 and t66 , denling with searches by the police, the 
law has been amended so as to meet difficulties which had arisen 
in practice. In section 167 it has also been amended. On ihe one 
hand, there is strong objection to allowing an accused person to 
he detained at a police-station longer than is necessary, and, on 
the other, to insist on his being forwarded to the Magistrate, 
when hi.s presence on the spot may be indispensable for tracking 
out crime or recovering property, might be a serious impediment 
to justice. Under proper precautions, the detention of the accused 
for sufficient reasons is allowed, but tbe period of detention has 
been limited to fifteen days in tbe whole. 

Part V also requires (sec. 174) the police to inquire and report 
on suicides and deaths caused by another person, an animal, 
machinery or nil accident. Power resembling that conferred on 
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Coroners by Act IV of 1871, section 11, lias been given (sec. 176) 
to Magistrates authorised to. hold inguests to disinter and examine 
corpses in order to discover the cause of dfeath. ' 


VI.— Proceedings in Prosecutions. 

Having thus dealt with the moans of preventing inchoate offences' 
and arresting the course of. such as are in operation, having also 
dealt with information to the police of offences and tlio consequent 
preliminary investigation, the Code next sets forth the mode of con¬ 
ducting prosecutions for consummated offences. 

Part VI treats of proceedings in prosecutions up .to appeal, and. 
is divided into sixteen chapters, arranged as follows 1— 

\ vXV. Jurisdiction of Criminal Courts in Inquiries and Trials; 

O&Vl. Complaints to Magistrates ; XVII; Commencement of Pro- 
x ceedings before Magistrates ; XVIII. Inquiry into cases triable by 
.the Court of Session or High Court; XIX. The Charge; XX. 
trial of Summons-Cases by Magistrates; XXI. Trial of Warrant- 
Cases by Magistrates; XXII. Summary Trials; XXIIL . Trials 
before High Courts and Courts of Session; XXIV General Pro¬ 
visions as to Inquiries and /Trials ; XXV. Evidence; XXVI. The 
Judgment, XXVII. Submission of Sentences for Confirmation; 

XXV III. Execution; XXIX. Suspensions, He miss ions, aiid Com¬ 
mutations x>f Sentences; XXX. Previous Acquittals or Convictions.. 

It will be-seen that the above-mentioned chapters are arranged, 
as nearly us may be, according to the chronological order of the 
events in a prosecution* 

Chapter XV (as to the jurisdiction of the Courts in inquiries and Juriadie- 
trials) d^ajs, first, with the place of inquiry or trial. Here the^ onot 
general rule is *(sec. 177)'that every offence shall be inquired into inquiries 
and tried' by a Court within the local limits of whose jurisdiction it anc * trials, 
was committed. But there, are special jjrovisions for cases, where 
the act has. been done in N dne local area and the consequence has 
ensued in another (sec. 180): where the act, e.g. an abetment, is 
an offence by reason of its relation to another act which is also an * 
offence : where* it is uncertain in which of several local areas an 
offence bus been* committed: where an offence is committed partly 
in one local area and partly in another: where the offence is a 
continuing one and continues to be committed in more local areas 
than one : where it consists of several acts done in different local 
areas (sec. 182): where it is committed on a journey (sec. 183). 

There are also special rules as to inquiry into and trial’ of the 
offences of thuggee, dacoity, escape from custody, criminal mis- 
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appropriation, criminal breach of trust and theft (sec. 182), and 
as to offences against the laws relating to railways, telegraphs, the 
post office, and arms and ammunition (sec. 184). 

Sections 9 and 10. of the Foreign Jurisdiction Act (XXI of 
1879), which deal respectively with the liability of British subjects 
for offences committed out of British India, and with the reception 
in evidence of depositions made before Political Agents, have been 
transferred to this part of the Code (sections 188 and 189), which 
is obviously their proper place. 

To the provisions contained in the previous law regarding the 
transfer of cases the present Code adds a clause (sec. 192), pro¬ 
viding that, when any Magistrate of the first class, specially em¬ 
powered in this behalf by the District Magistrate, has taken 
cognisance of any case, he may transfer it.for inquiry or trial to any 
other competent Magistrate in such district. This enables such 
Magistrates to distribute the work in their Courts, when it is 
necessary to do so, with less delay than was formerly unavoidable. 

Chapter XV deals, secondly, with the conditions requisite for 
the initiation’ of proceedings, — the receipt of. a complaint : a 
• police-report: information from any other person : the Magistrate’s 
own knowledge or suspicion; or, in the case of a contempt, the 
sanction or complaint of the public servant concerned or of his 
official superior. 

Section 195 requires that the sanction to entertain complaints 
of contempts and certain offences against public justice or relating to 
documents given in evidence shall, so far as practicable, specify the 
place in which, and the occasion on which, the offence complained 
of was committed. The sanction may bo revoked or granted by 
any authority to which the authority giving or refusing it is 
subordinate. And in order to remove doubts which had been felt 
on the point, it is declared that, for the purposes of this section, 
every Court shall be deemed to be subordinate to the Court to 
which appeals from the former Court ordinarily lie. Sanctions or 
complaints are also required in the caso of prosecutions for acts 
done in dispersing unlawful assemblies (sec. 132), for state-offences 
(sec. 196), for acts committed by judges and public servants as 
such (sec. 197), and for breach of contracts of service, defamation, 
and certain offences relating to marriage and married women (secs. 
198, 199). 

Limitation No sanction under sec. 195 shall remain in force for more thau 

of prosecu- gix inoilt h a f r0 m the date on which it was given; but of course 
tione. 

it may be renewed. 

The Code contains no other rule for the limitation of piosecutions. 


INTRODUCTION. 


*5 

All other offences under the Penal Code,—even mere attempts— 
even those offences which are compoundahle without the per¬ 
mission of the- Court—may be prosecuted after any lapse of time, 
because allowing such prosecutions to be barred would (to use 
the words of Livingston) c hold out a reward to ingenious villainy 
and address in concealment/ But in the absence of a law of limi¬ 
tation there is danger that innocent men may be convicted owing 
to the death of their witnesses or the destruction of their docu¬ 
mentary evidence; and sundry special and local laws have pre¬ 
scribed periods within which offences against their provisions 
must be prosecuted. Of these laws the chief are as follows : they 
are here classified according to the periods which they* respectively 
prescribe :— • 

Five Years . 

21 Geo. III. c. 70, sec. 7 (prosecution of the Governor-General, etc.) 

Three Years. 

24 Geo. III. c. 25, sec. 82 (prosecution of British subjects guilty of 
offences in India). 

Two Years . 

Act of 1872, sec. 76 (Marriage of Christiana). 

One Year. 

Tho Army Act. 18S1 (44 & 45 Vie. c. 58), sec. 170. 

XX of 1847, sec. 16 (Copyright). 

XIII of 1857, sec. 26 (Opium, Bengal). 

Ben. Act V of 1866, Bees. 15, 24 (Hackney Carriages, Calcutta). 

Six Months, 

VI of 1879, sec. 9 (Preservation of Elephants)/ 

XXII of 1881, sec. 47 (Excise, Northern Iffdi t, Burma, Coorg). 

XII of 1882, sec. 11 (Salt). 

XVIII of 1882, sec. 16 (Burma Steam boilers). 

V of 1886, sec. 13 (Mirzapur Stone Mfthril). 

Mad. Act VI of 1871, see. 42 (Excise on SaltO. 

Mad. Act I of 1873, sec. 9 (Wild Elephants). 

Mad. Act I of 18S6, sec. 72 (Excise). 

Mad. Act II of 1886, sec. 87 (Madras Harbour). 

Bom. Act V of 1S73, sec. 26 (Steam boilers). 

Bom. Act VII of 1873, see. 62 (Salt). 

• Bed. Act VII of 1864, sec. 37 (Salt). ' s , 

Ben..Act Vll of 1878, sec.'^i (Excise). 

Ben. Act III of 1S79, see. 12 (Steam boilers). 

Four Months. 

Boui. Act V of 1878, sec. 67 (Excise). 

Three Months. 

v .1850, «ec. 18 (Binding Apprentices). 

* ' XXIV of 1859, cec. 53 (Police, Madras). 



misr/fy 



THE CODE OF CRIMINAL PROCEDURE. 

XLVIII of 1S60, sec. 29 (Police). 

V of 1S61, Bee. 42 (Police). 

XX of 1869, Bec - (Volunteers). 

X of 1S70, sec. 58 (Land Acquisition). 

VII of 1878, sec. 198 (Sea Customs). 

XI of 1878, sec. 33 (Arms). 

XX of 1879, 8ec - 12 (Glanders and Farcy). 

II of 1880, sec. 19 (Burma District Cesses and Police)* 

XV of 1SS2, sec. 97 (Presidency Small Cause Courts). 

Mad. Act VIII of TS67, sec. 75 (Police, Madras Town). 
Mad. Act III of 1871, sec. 169 (Improvement of Towns). 
Mad. Act I of 1884* sec. 44^ (Madras City Municipal Act). 
Bom. Act VII of 1867, sec. 42 (District Police). 

Bom. Act III of 1872, sec. 296 (Bombay Municipality). 
Bom. Act VI of 1873, sec. 82 (Mufassal Municipalities). 
Ben. Act IV of 1866, sec. 99 (Calcutta Police). 

Ben. Act III of 1884, sec. 353 (Mufassal Municipalities). 



Two Months . 

Ben. Act IV of 1876, sec. 351 (Calcutta Municipality). 

Ben. Act VIII of 1880, sec. 12 (Contagious Diseases, Animals). 


One Month. 

XIX of 1830, sec. 18 (Binding Apprentices). 

Ten Day 8 , 

Mad. Act II of 1866, sec. 16 (Cattle Disease) *. 


Complaints Chapter XVI, of complaints to Magistrates, corresponds to 
trates^** sections 144 to 147 of Act X of 1872, but adds (sec. 201) a pro* 
vision that ft complaint in writing made to a Magistrate not com* 
petent to entertain it shall be returned for presentation to the 
proper tribunal. 

The present Code mates it clear that the power (sec. 202) to 
postpone the issue of process cannot be exercised by a Magistrate 
of the third class. 

Com- Chapter XVII treats of the commencement of proceedings before 

mentTof Magistrates : shows when a summons or a warrant should issue, 
proceed and enables the Magistrate in certain eases (sec. 205) to dispense 
mg8 ‘ with the personal attendance of the accused. 


1 For similar limitations in Eng¬ 
land, see Archbold, 79, 80. In 
Scotland there Beoms to be a vicennial 
prescription for ail crimes where no 
sentence of fugitation has been pro 
hounced and 110 step has been taken 
to bring the offender to trial. In the 
ouho of w’' mgous imprisonment there 
is a triennial prescription. According 


to the New York Code of Criminal 
Procedure, §§ 141, 142, a prosecu¬ 
tion for murder (or abetment of 
murder, 4 Wend. 229) may be com¬ 
menced at unv Lime; but an indict¬ 
ment for e\cry other crime must be 
found within five years after it* com- 
mission, except where a less term is 
prescribed by statute, 
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13 b. Chapter* XVIII —of inqufry ’into cases'friable by. the Court Inquiry x 
. of Session or Higli Court— ^power is given (sec. 209) to 
Magistrate to clisclmrge r the.acciise(l x at any stage of the case if, for Sessions 
reasons to be I'ecordeiL thfe Magistrate considers the charge to be> Gourt *. • 
v . groundless. This chapter al£o, contains provisions as to the' 
framing ,of tfrc charge/(sec v 216), .the witnesses for the defence 
•(sees. 21 1, 212, 2 1 6,^-2 1*ancT the'vusWdy- of the accused pending 
• trial (sec. 220). \ ' ‘ v \^ \\* . \\‘ S ; \ 

The accused should have full nd(ic.e pf the offence charged agkiftet The 
him. .Chapter XIX, therefore, 'dealsVitji the form of.the cluirge c ' tar » e * 
(secs. 221-224) : the effect of the absence of .a charge .br of error? in 
one (secs. 225, 232): alterations in charges' (see. 227): jbinder 
of charges (sec. 25*3); and the trial at one trial for several 
offences (secs. 234, 235, 236, 239). It extends to the whole of 
British India the amendments in Act X of 1872, sections 439 to 
459, made in the Presidency Towns, Allahabad and Lahore by 
Act X of 1875; and with reference to Mr. Justice West’s observa¬ 
tions in 11 Bomb. H. C. 241, on the corresponding section (457) 
of the Code of 1872, section 238 of the present Code has been 
confined to offences consisting of several particulars, a combination 
of some only of which constitutes a complete minor offence. 

from the section (235), corresponding with section 454 of the 
Code of 1872, have been omitted all provisions as to the amount 
of punishment. They obviously belong to substantiw law, not to pro¬ 
cedure, and find their proper place in the Penal Code as amended 
by Act Yin of 1882. The illustrations have also been amended. 

Provision has been made in section 238 for the case where a 
person charged with an offence proves circumstances which reduce 
it to a nihoubr offence. He may then he convicted of the minor 
offence, though he is not charged with it. 

Chapter XX prescribes a simple procedure for the trial by Trial of 


Summons- 


Magistrates of summons-cases. No formal charge need be framed. cai . t3 
The Magistrate states to the accused the particulars of his alleged 
offence, and elks him if lie has any cause to show why he should 
not be.convicted. If he admits his guilt he is convicted. It ho 
does not, evidence is taken—a mere memorandum of its substance 
being made (sec. 355)—and he is acquitted or sentenced according 
to its effect. This chapter should expressly provide, in sec. .'44, 
for cross-examination of witnesses. W hen the complain t is fri\olous Frivolous 
or vexatious, the Magistrate may order the complainant to pay tho com P laints ^ 
accused compensation not exceeding rs. ftp. To the section (2^0) 
ig this p> • < WeH hd uling that, when 

awarding compensation in any subsequent civil suit relating to the 
VOL. II. 0 ' * . 





Trial of 
warrant- 
cases. 


.Summary 

trials. 
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same matter, the Court sbaU take into account any sum paid or 
recovered as compensation under this section. 

Chapter XXI deals with trials of warrant-cases by Magistrates. 
The chief distinction between this procedure and that provided for 
the trial of summons-cases is that under Chapter XXI the Magis- 
tiate first hears the complainant (if any) and takes the evidence for 
the prosecution, and then, if there is ground for presuming the guilt 
of the accused, frames a written charge to which he is required to 
plead. Moreover, the evidence of each witness is taken down in 
v, liting (sec. 356).: it is not enough (as in trying a summons-case) 
to make a memorandum of its substance. Here, as in Chapter XVIII, 
has been inserted a clause (sec. 253) authorising the Magistrate to 
discharge the accused at any stage of the case if, for reasons to be 
recorded, the Magistrate considers the.charge to be groundless. 
Under the’Code of 1872 (sec. 215), no matter how groundless the 
charge might be, the Magistrate was compelled, before discharging 
the accused, to take the evidence of the complainant and of all the 
witnesses whom the prosecution might bring forward. The pro¬ 
vision in the same Code, sec. 218, that the accused shall, while 
making his defence, be allowed to recall and cross-examine the wit¬ 
nesses lor the prosecution, has been expressly confined (sec. 256) to 
cases where these witnesses are present in the Court or its precincts. 
The power to recall witnesses for the prosecution after they had left 
the Court was often abused for the purpose of harassment and delay. 

Chapter XXII deals with summary trials of the minor 
offences specified in sec. 260. Here the Local Government is 
authorised to confer on Benches invested with second or third 



class powers jurisdiction to try abetments of, and attempts to 
commit, the offences which they may now try summarily. The 
omission in the Code of 1872 to provide for these abetments and 
attempts was obviously per incuriam. The offences of retaining 
stolen property not exceeding rs. 50 in value, and assisting in the 
concealment or disposal of stolen property not exceeding rs. 50 in 
value, have been added to the list of those triable in a summary 
way; and the offence of receiving stolen property will not be so 
triable where its value exceeds that amount. The limit of im¬ 
prisonment under this chapter is three months (sec. 262). ‘Where 
no appeal lies, the Magistrate or Bench neither records the evidence 
nor frames a formal charge ; hut merely enters certain particulars 
in such form as the Local Government directs (sec. 263). No reasons 
are given except in case of conviction. 

ib^High Chapter XXIII provides a common procedure for the High 

Courtd and ^ our ^ and the Courts of Session in trials before iU e tribunals. 
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But all trials before a High Court must be by a jury of nine; all Courts of 
trials before a Court of Session must be either by a jury of an Session, 
uneven number, not more than nine nor less than three, or with the 
aid of assessors; and prosecutions before the Court of Session must 
be conducted by a public prosecutor (sec. 270). Sections 271, 272 
deal with the plea of guilty (which there is no power to withdraw), 
refusal or omission to plead, and 4 claim to be tried/ The pleas 
of previous conviction and previous acquittal are dealt with in 
another part of the Code (sec. 403). There is no plea of insanity, 
this matter being provided for by Chapter XXXIV. There are 
also special rules (secs. 274, 275) as to juries, challenges (secs. 
277-279), foremen (sec. 280), swearing jurors (sec. 281), discharging 
juries (sec. 282), assessors (secs. 284, 285), the procedure to the 
close of the ease, the charge (sec. 297), the respective duties of the 
judge and the jury (secs. 298, 299), and, lastly, the verdict (secs. 
301-307). As to this the rules are peculiar 


In the High Court. 

When the nine jurors are unani¬ 
mous, or when as many as six arc of 
one opinion and the judge agrees 
with them, the judge gives judgment 
accordingly. 

When the jury are satisfied that 
they will not be unanimous, hut 
six are of one opinion, the foreman so 
informs the judge, and if the judge 
disagrees with the majority he at 
once discharges the jury. 

If there are not so many as six who 
agree, the judge, after such interval 
as he thinks reasonable, discharges 
the ju*y. 


In the Court of Session. 

When the judge does not think it 
necessary to express disagreement 
with the verdict of the jurors or of a 
majority (two, three, four, or five) of 
the jurors, he gives judgment accord* 
ingly. If the accused is acquitted, 
the judge records judgment of ac» 
quittal. If he is convicted, the judge 
passes sentence. 

But if the judge disagrees so com* 
pletely that he considers it necessary 
for the ends of justice to submit the 
case to the High Court, he submitB it 
accordingly, recording the grounds of 
his opinion, 


Where the Sessions Judge disagrees with a verdict of acquittal 
arid submits the case to the High Court, lie is required (sec. 307) 
to state the offence which he considers to have been committed, 
and the High Court is empowered to acquit or convict the accused 
of any offence of which the jury could have convicted him upon 
the charge framed and placed before it. This, it is believed, was 
the intention, of the corresponding clause of section c6j of Act X 
of i8 72. The change was suggested by the decision of Markby J. 
in 3 Cal. 189. 

To prevent jurors and assessors from being biassed against the Offence 
accused by the knowledge that ho is an old offender, section 310 
provides that * the part of the charge stating the previous conviction previous 
shall not be read out . . . unless and until he has either pleaded conviction. 

c 2 
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General 

provisions, 


guilty to, or been convicted of, the .subsequent offence.’ There is 
a similar rule in England (6 & 7 Wm. IV. c. 111). 

Chapter XXIV contains general provisions as to inquiries -and 
trials. The subject of. tendering pardons to accomplices is first dealt 
Pardons to with. Such tender can only be made in cases triable exclusively by 
pliccS ' *~ le ^ ollr ^ °? Session or High Coupt. . In cases where a pardon 
is. tendered to and accepted by a ^'person, and such person gives 

* evidence before 'a Magistrate, in a* preliminary inquiry, he should 
not be forced to adhere to that evidence in a subsequent trial, 
through fear of being prosecuted on an alternative charge of giving 

* false, evidence ^either bbfore. the Magistrate or the Judge. It might 
happen that he was wrongly induced or coerced into giving evidence 

. before the Magistrate. .Section 339 accordingly provides that no pro- 
. sefcution for giving false evjdence 4 n a statement made under promise 

v of pardon shall be # entertained without the sanction of the High Court. 
Exajnma- .. .See. 342 gives -the power to"examine the accused for the purpose, 
accused^ on 4h of’enabling bim c to explain any circumstances appearing in 
. • /the evidence against him.’ The section assumed its present 'form 
partly owiqgtb 'a judgment of the High Court of Bengal (6 Cal. 

* 102), partly owing to the following words of Edward Livingston 1 : 
c An unrestrained right of interrogating is also very apt to produce 
insidious and catching questions. Instead of a cool and impartial 
attempt to extract the truth, the examination becomes a contest, 
in which the pride and ingenuity of the magistrate are arrayed 
against the caution or evasions of the accused; and every con¬ 
struction will be given to his answer that may fix upon him the 
imputation of guilt.’ It may be added that badgering by the judge 
is apt to arouse undue sympathy for the prisoner. 

Much doubt existed as to the offences which may lawfully be 
compounded. The Exception to section 214 of the Penal Code (in 
which the law on the subject was contained) was in 1882 exces¬ 
sively obscure, and this obscurity was increased rather than 
diminished by the illustrations annexed to that section. The 
Criminal Procedure Code of 1882 repeals these illustrations; and 
section 345 declares in unmistakeable languagethat certain specified 
offences, and no others 2 , may be compounded. These are— 

Uttering words etc. with deliberate intent to wound religious 
feelings (Penal Code, sec. 298). 

Causing hurt (Penal Code, secs. 323, 334). 


Com¬ 

pounding 

offences. 


1 Works, i. 355. 

2 It may therefore be doubted 
whether «eo. 55 of the Madras Forest 
Act, Mad. .Act V of 1882, and see. 67 


of the Madras Excise Act, Mad. Act 
I of 1886, are not ultra vires of the 
local legislature by which they were 
enacted. 
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Wrongfully restraining or confining any person (Penal Code, 
secs. 341, 342). 

Assault or use of criminal force (Penal Code, secs. 352, 355, 

358 ). 

Unlawful compulsory labour (Penal Code, sec. 374). 

Mischief, when the loss or damage is caused to a private 
person (Penal Code, secs. 426, 427). 

Criminal trespass and house-trespass (Penal Code, secs. 447, 

448). 

Criminal breach of contract of service (Penal Code, secs. 490, 

491, 49 2 )* 

Adultery, and enticing etc. a married woman (Penal Code, 
secs. 497, 498). 

Defamation (Penal Code, sec. 500). 

Priuting or engraving defamatory matter (Penal Code, sec. 501.) 

Sale of printed or engraved substance containing defamatory 
matter (Penal Code, sec. 502). 

Insult intended to provoke a breach of the peace (Penal Code, 
sec. 504). 

Criminal intimidation, except when the offence is punishable 
with imprisonment- for seven years (Penal Code, sec. 50 6). 

The offences of voluntarily causing hurt or grievous hurt, and 
those of causing hurt or grievous hurt by an act which endangers 
life, which are punishable under the Penal Code, sections 324, 335, 

337 or 338, arc compoundablo with the permission of the Court, 
and by the person to whom the hurt has been caused. 

Simultaneously with the new Code the Indian Legislature passed 
Act VIII of 1882, section 6 of which, for the Exception to section 
280 of the Penal Code, substituted the following : — 

'Exception ,—The provisions of sections 213 and 214 do not ex¬ 
tend to any case in which the offence may lawfully be compounded/ 

Section 349 prescribes a procedure in cases where a second or 
third class Magistrate finds that he cannot pass a sentence suffi¬ 
ciently severe. Section 350 provides for convictions or commit¬ 
ments on evidence partly recorded by one Magistrate and partly 
by his successor, and should bo modified so as to' make it clearly 
applicable to inquiries under section 107. 

Chapter XXV contains rules as to the mode of taking and re- Taking 
cording ovideuce in inquiries and trials (secs. 353““3^ 0 )> an *l as to ev id e neo. 
the interpretation of evidence to the accused or his pleader (sec. 361). 

The evidence must, as a rule, be taken down by the Magistrate or 
Judge, or in his presence and hearing* r Phe provisions as to this 
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subject do not apply to the High Courts or the Chief Court of the 
Panj&b. The Presidency Magistrates are provided for by section 
362. It is hardly necessary to say that the Indian, like the English, 
system of oriminal procedure does not permit evidence to be taken 
in secret. 

Chapter XXVI deals with the judgment, the time and place of 
delivering it (sec. 366), its language and contents (sec. 367). 
Provision is made (sec. 371) for explaining it to the accused and 
giving him a copy or translation of it. 

Chapter XXVII treats of the confirmation of sentences. This is 
necessary (a) where a Sessions Judge, Additional Sessions Judge, 
or Joint Sessions Judge passes a sentence of death, and (6) where 
an Assistant Sessions Judge or a specially empowered District 
Magistrate passes a sentence of imprisonment for a term exceeding 
four years, or any sentence of transportation (secs. 31, 34). In 
case (a) the sentence is submitted for confirmation to the High 
Court : in case (b) to the Sessions J udge. The confirming 
authority may make further enquiry or direct it to he made (secs. 
37f>, 380), and may alter the sentence or acquit the accused. 

Chapter XXVIII, Execution.—Here the Code deals with the 
.execution of sentences of death (sec. 381): with the postponement 
and, if the High Court think fit, commutation ©f such sentences in 
the case of pregnant women (sec. 382) : with the execution of 
sentences of transportation and imprisonment (secs. 383-385): the 
levy of fines (secs. 386-388) : the infliction of whipping (secs. 
390-395); the execution of sentences on escaped convicts and on 
offenders already sentenced for another offence (sees. 390-398); and 
the confinement of youthful offenders in reformatories (sec. 399). In 
section 395 (= section 313 of the Code of 1872) the imprisonment 
which may he inflioted in lieu of whipping has been limited to 
twelve months. But on the other hand, the proviso that the whole 
period of imprisonment to which the offender is sentenced shall 
not exceed that to wdiich he was liable by law, or that which the 
Court is competent to award, has been cancelled, and the power to 
imprison is thus extended. 

There arc no sections in this chapter corresponding with sections 

319, 320 of the Code of 1872. The reason for this omission is that 
the matter with wliich they deal does not belong to criminal 
procedure, hut falls within the scope of tho Prisoners 1 Act, 1871 ; 
and simultaneously with the passing of the present Code, Act 
IX of 1882 was passed, substituting for section 33 of the Prisoners' 
Act a section equivalent to the Code of 1872, sections 3x9, 

320. 
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Chapter XXIX treats of suspensions, remissions and commutations 
of sentences. Where application is made for the suspension or 
remission of a sentence, the Government is empowered (sec. 401) 
to require the presiding Judge of the Court before or by which the 
conviction was had or confirmed, to state his opinion as to 
whether the application should be granted or refused, together 
with his reasons for such opinion. 

The power of the Government to commute punishment (sec. 402) 
has been so worded as to authorise a sentence of rigorous, to be 
commuted to one of simple, imprisonment. This could not be done 
under the Code of 1872. 

No person should be subjected to a second prosecution for a crime 
for which he has once Jjeen prosecuted and duly convicted or acquit ted. 

Chapter XXX consists of a single section dealing with the effect of 
a previous acquittal or conviction by a Court of competent jurisdic¬ 
tion in (it is presumed) British India 1 . Sir Fitzjames Stephen 2 
justly says that this section seems misplaced 3 . He thinks it should 
follow the provisions as to charges. A better place for it would be 
in the preliminary chapter, where the New York Code places the 
corresponding section, or after section 271, as to the plea of 
guilty, where there might be a section dealing with other pleas — 
want of jurisdiction, previous acquittal, previous conviction, and 
(in proceedings under certain special laws) limitation. 


Suspension 
and remis¬ 
sion of 
sentence. 


Commuta¬ 

tion. 


Previous 
acquittal or 
conviction. 


VII.— Appeal, Reference and Revision. 

Part VII deals with appeals, references, and the revisional juris¬ 
diction of the High Court. 

Chapter XXXI begins by declaring that no appeal shall lio from Appeals, 
any judgment or order of a Criminal Court except as provided by 
tlie Code or by any other law for the time being in force. It 
expressly declares (sec. 412) that there shall be no appeal, except 
as to the extent or legality of the sentence, where the accused has 
pleaded guilty and been convicted by the Sessions Court or a 
Presidency V agist rate, and that there shall be no ajqieal by tho 
accused in the petty cases and from the summary convictions 
mentioned in sections 413 and 414. Sentences on European 
British subjects arc excepted from the latter provision (sec. 416). 

An appeal may lie on a matter of fact as well as a matter of law, 

1 The Code is silent as to the effect 9 Hist. Criminal Law, iii. 338 u. 

of a previous conviction or acquittal in ‘ l It ' VJIS placed in its present posi- 

another country, when the jurisdiction tion in order to «Aoid tho forward 
is concurrent. See as to this the New references to sec. 273, 

York Cr. Proc. Code, § 139. 
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except where the trial was by jury, in which case the appeal lies 
on matter of law only (sec. 418). For the purposes of appealing, the 
alleged severity of a sentence is deemed a matter of law (sec. 418). 
The power to appeal was liberally bestowed by the Code of 187 2, and 
only three new cases are provided for by the present Code. An appeal 
has been given (sec. 405) from orders rejecting applications for 
delivery of attached property. Appeals are also given from convic¬ 
tions in contempt-cases by Courts of Small Causes in the Presidency- 
towns, and by Registrars and Sub-registrars being also Civil Courts. 

The nine appeals given by the present Code are as follows :— 


1. From a conviction on a trial by a . 
Magistrate of the second or third class, 
or by a Bench of Magistrates invested 
with second or third class powers. 

2. From a sentence under section 
349 by a Sub-divisional Magistrate 
of the second class. 

3. From a conviction on a trial by 
an Assistant Sessions Judge, a Dis¬ 
trict Magistrate, or other Magistrate 
bf the first class. 


4. From a conviction on a trial by 
a Sessions Judge or an Additional or 
a Joint Sessions Judge. 

5. From a sentence by a Presidency 
Magistrate to imprisonment for a 
term exceeding six months or to fine 
exceeding rs. 200. 

6. From an original or appellate 
order of acquittal passed by any 
Court other than a High Court. 

7. From the rejection of an appli¬ 
cation under section 89 for delivery 
of attached property or its proceeds. 

8. From the order of a Magistrate 
(other than the District Magistrate 
or a Presidency Magistrate) to give 
security for good behaviour (secs. 
118, 126.) 

9. From a sentence under section 
480 or section 485 by 


Appellate Court. 

The District Magistrate or a Magis¬ 
trate of the first class subordinate to 
him and empowered by the Local 
Government to hear such appeals 
(sec. 407.) 

Ditto. 


The Court of Session, except where 
the sentence is subject to the con¬ 
firmation of that Court, in which case 
the appeal lies to the High Court 
(sec. 408). Where the appellant is an 
European British subject, ho may at 
his option appeal either to the Court of 
Session or the High Court (sec. 408). 

The High Court (sec. 410). 

The High Court (sec. 411). 


The High Court (sec. 417). 

The Court to which appeals ordin¬ 
arily lie from the sentence of the Court 
rejecting the application (sec. 405). 
The District Magistrate (sec. 4Q6, 1 ), 


1 I n this section, after ‘118 * the word and figures or *12^ should be inserted. 


v\ 
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(re) any Court other than a Small 
Cause Court : 


( 5 ) a Presidency Small Cause 
Court: 

(c) any other Small Cause 
Court: 


Appellate Court. 

The Court to which decrees and 
-orders made in such Court are ordin¬ 
arily appealable (sec. 486). 

The High Court (sec. 486). 


<§L 


(d) a Registrar or Sub-registrar 
being also J udge of a Civil Court: 


(e) a Registrar or Sub-registrar 
not being also a Judge of a Civil 
Court. 


The Court of Session for the Ses¬ 
sions Division within which such 
Court is situate (sec. 486). 

The Court to which the appeal 
would lie if the sentence were a decree 
bv him in his judicial capacity (sec. 

4 s6 )* . -p . 

The District J udge, or, in the Presi¬ 
dency-towns, the High Court (sec. 
486 ). 

Section 408 provides that the appeal from a District Magistrate 
exercising the enhanced powers conferred under section 34 and 
passing any sentence requiring confirmation by the Court ot Session 
shall lie t-o the High Court, but shall not he presented until the 
case has been disposed of by the Court of Session. This puts the 
appeals in question on the same footing as appeals from an Assistant 
Sessions Judge. There seems to be no reason for making ahv 
distinction between the two. 

Section 417 empowers the Local Government to direct the public 
prosecutor to appeal to the High Court from orders of acquittal 
passed hv any inferior Court \ Such a power is desirable in two 
cases: where there lias been, as occasionally happens in India, a 
gross miscarriage of justice, and where fresh and credible evidence 
has been brought forward after the acquittal. 

In the case of all appeals under the Code, the Limitation Act 
fixes periods within which they must be presented. In the ease of 
an appeal from an acquittal, the period is six months from the 
date of the judgment appealed against. 

Section 423, as to the powers of Appellate Courts in disposing 
of appeals, does not, as was done by the Code of 1872, empower 
such a Court to enhance any punishment inflicted by the sentence 
appealed against. Such an enhancement can now be effected only 
by the High Court on revision (sec. 439 )* 

1 So far as regards appeals on matter on the grounds that the order etc. of 


Appeals 
from ac¬ 
quittals. 


Limitation 
of appeals. 


of law from an acquittal, there were 
precedents for such a proceeding in 
the English Statute-book. Under 20 
& 21 Vic. 0. 43, and 42 & 43 Vic. c. 49, 
sec. 33, f an appeal from a Court of 
summary jurisdiction by special case * 
may be brought by the complainant 


the Court is erroneous in point of law 
or is in excess of jurisdiction. Under 
the New York Cr. Proc. Code, § 518, 
there is an appeal (1) upon a .judg¬ 
ment for the accused on a depiurrer to 
the indictment, and (2) upon an order 
of the Court arresting the judgment. 
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In the case of an appeal from an acquittal, section 427 
expressly authorises the High Court to order the accused to ho 
arrested and brought before it, and to commit him to prison pending 
the disposal of the appeal, or admit him to bail. In the absence of 
this power, cases had occurred in which criminals, afraid of the 
result of the appeal, escaped, and thus made the appeal on behalf 
of the Government of no avail, 

A section (431) suggested by a decision of the Bombay High 
Coimt (2 Bom. 564) provides that appeals by persons required 
to give security for good behaviour or by convicted persons abate 
on their death, and that appeals against acquittals abate on the 
death of the accused. The power of revision conferred by section 
439 enables the High Court, where justice to the family of 
the convicted person so requires, to alter his sentence even after 
the appeal has abated. 

Chapter XXXII—of reference and revision—empowers Presi¬ 
dency Magistrates and High Court Judges exercising original 
criminal jurisdiction to refer questions of law (secs. 432-434). This 
was suggested, according to Sir Fitzjames Stephen, by the English 
procedure as to reserving cases for the Court for Crown Cases 
Reserved.. Chapter XXXII also enables certain Courts to call for 
the records of inferior Courts (*seG. 435); and, though they cannot 
reverse acquittals, they may order persons improperly discharged 
to be committed (sec. 436), or further inquiries to be made'(’sec. 
437). And it* gives the High ‘ Qourts (sec. 439) ample powers of 
revision, in exercising which they may enhance sentences. Sub- 
divisional Magistrates empowered- by the Local Government, in 
this behalf are authorised (sec. 435) to call for records of inferior 
Courts. This is in accordance with the powers of control in other 
respects which they exercise. 

Where, in the opinion of the'Court of Session or District 
Magistrate, an accused person has been improperly discharged by 
an inferior Court, the accused should not be'committed without 
having had an opportunity of showing cause why the committal 
should not be made. Provision to this effect is made by section 436. 

Section 437 enables the High Court, Court of Session, or Dis¬ 
trict Magistrate, on examining-any record, to direct ‘further 
inquiry' into any complaint which has been dismissed under section 
203, or into the case of any .accused person- who has been dis¬ 
charged. The section should be amended so as to show clearly 
that the ‘further inquiry' may be directed even^when further 
evidence has not been disclosed. 

When the Court of Session or District Magistrate reports for 
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3 kbe orders of the Higli Court the results of examining any pro¬ 
ceeding, and recommends that a sentence he reversed, the Court 
of Session or District Magistrate may order (sec. 438) its execu¬ 
tion to he suspended, and the accused, if in confinement, to he 
released on hail or on his own bond. 

Section 439 (corresponding with the Code of 1872, section 297) 
has been framed so as to allow the High Court, when exercising 
its revisional jurisdiction, to interfere with improper acquittals. 
It cannot, however, convert an acquittal into a conviction; and 
no order will be made to the prejudice of the accused, unless he 
has had an opportunity of being heard. 





VIII.— Special Tboceedings. 

Part VIII, as to special proceedings, deals with the procedure 
relating to the following matters:—criminal proceedings against 
Europeans and Americans: lunatics: contempts of Court and 
other offences affecting the administration of justice : maintenance 
of wives and children : proceedings in the nature of habeas corjms. 

Chapter XXXIII contains the special rules applicable to criminal Europeans 
proceedings against Europeans and Americans. The Code of 1872 ^ eric v , ; 
(sec. 72) and that of 1S82 (see. 443) conferred on European British 
subjects in the Mufussal a right to be tried exclusively by men 
of their own race, who were either (a) Sessions Judges or ( b ) 
Magistrates of the first class being also Justices of the Peace. 

These Magistrates might in such cases pass sentences of imprison¬ 
ment for not more than three months or fine not exceeding a thou¬ 
sand rupees, or both. This was part of the personal law of Anglo- 
Indians, just as the rules about searches in zanan&s 1 , parda women 2 , 
and natives of rank 3 were (and still are) part of the personal law of 
the Hindus and Muhammadans. It worked well, and the disreput¬ 
able Europeans, to whom alone it applied in practice, were unable 
to hamper justice by claiming a jury. In February 1883, however, 

Lord Ripon (having previously sought and obtained the permission 
of the then Secretary of State for India) caused a Bill to be intro¬ 
duced into the Governor General’s Council, which became law as Act 
III of 1884. This measure enables District Magistrates and Sessions 
Judges, though. Natives, to exercise jurisdiction'over European 
British subjects: and empowers District Magistrates,though Natives, 
to sentence such subjects to imprisonment lor six months, fine 
extending to Rs, 2000, or both. On the other hand, it enables 
European British subjects, when tried by a District Magistrate, 

3 Code of Civil I’rocedure, sec. 640. 

3 Ibid. sec. 641. 


1 Act X of 1883, sec. 48. 
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to claim a jury; and has thus, it is to be feared, practically 
exempted from punishment the class of offenders to whom it 
applies. When the Code is next altered section 443 should be 
expressly applied to cases under section 107. 

Section 451 removes some unnecessary differences which formerly 
existed between the procedure of the High Courts and Courts of 
Session in cases in which European British subjects are concerned. 
In particular, it provides. that, in the Court of Session as Well as iii 
the High Court, the requisite moiety of the jury or assessors may be 
made up by Americans as well as Europeans. Under the Code of 
1872 (sec. 78), the trial of ja. European British subject before the’ Court 
of Session need not be by jury. But under the same Code (sec. 2 3 4) an 
European or American, not being, a British subject, had an absolute 
right to.be .so fried. The present Code omits the latter provision. 

Lunatics. Chapter XXXIV deals with cases (sec. 464) in whichvthe accused 
appears to be of unsound mind, and with cases (sec. 469) in which, 
though sane at the time of inquiry or trial, he appears to have been 
insane at the time of committing the act of which he is accused. 
Section 46frmust be read with the provision in 14 & 15 Vic., cap. 81, 
as to the removal to England of a lunatic found to be such in India 1 . 
The power given by sections 433 and 434,of the Code of 1872, to 
discharge from custody or make over to his relative a person ac¬ 
quitted on the ground of insanity, has been extended, in sections 
474 and 475, to the case of persons who, being found to be insane at 
the time of trial, committed to custody- Two useful sections, 
added by Act X of 1886,. empower the Government of Lidia to 
order criminal lufiatics, confined by order of a Local Government, 
to be removed from one province to another, and enable any Local 
Government to relieve its Inspector General of Prisons from his 
functions under sections 472, 473, 474. 

Contempts. Chapter XXXV deals with proceedings in cases of certain of¬ 
fences affecting the administration of justice. This chapter (secs. 
476, 478, 479, 480, 482) has beeii expressly made applicable to 
Revenue Courts. - v 

Section 477 has been framed so as 4 - to allow a Court of Session 
to charge a person'for giving- false evidence before itself,—a power 
of which suoh Courts were unintentionally deprived by section 472 
of the Code of 1872. 

Section 480 provides a procedure in certain ^apes of.contempt 
0in ion to produce documents, refusal to take air oath or affirmation, 
to answer question^ or N to sigu a statement, and intentional insult 
or interruption. * N 

1 See In re Maltby, L. R., 6 Q. B. D. 18. * 
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Wliere the Local Government so directs, Sub-registrars will 
(sec. 483) be ‘ Civil Courts ’ within the meaniug of the section. The 
position and qualifications of Sub-registrars vary in differe'nt pro¬ 
vinces ; but in some parts of India they are Natives of good family 
and education, well fitted for the exercise of the powers conferred 
by sections 480 and .482. 

Section 486 gives pen appeal to the High Court from a conviction 
in a contempt case* by a Court of Small Causes in a Presidency-town 1 ' 

Section 487 has been redrawn so as to avoid a difficulty which 
is felt in determining" the meaning qf the words 6 offence committed * 

in contempt of its own authority/ which 'occur in the correspond¬ 
ing section (473) of the Code of 1872. ’ • V* - ^\ \ . 

• Chapter XXXVI/qs to the maintenance <>f wives and children', Mamten- 
seems out of place' in a Code of Criminal'Procedure 1 , 'arid* is here ance of 
inserted only because corresponding provisions were^placCd in the 
Codes of 1861 aud*r872. Sir Fitzjames Stephen 2 thinks that- 'this * 
chapter should be' placed in Part IV, as to the Prevention of 
Offences, 4 as/ says lie, 1 it is a mode of preventing vagrancy, or at > s . * 
least of preventing its consequences.* Unfortunately • for this . * 
argument, though vagrancy is an offence in England, it is riot,, and 
never has been, an offence in India 3 . 

Chaptei XNWII, as to directions of the naturo of nJiaberts corpus^' £Labca<j 
empoweis the 1 residency High Courts to suppress offences against corpus. 
personal liberty. They were first enacted in Act X of 1S75, See. 148. 

A somewhat similar jurisdiction is; as we have seen, given, by section * 

. v to .Presidency Magistrates, Magistrate vof the‘- first class, and • . 

' 'v\ Gubdlvisiohal Magistrates, Imd -in -the case of certain females, .by . 

.^Bectiom.551 to-Presidency-Magistrates and District Magistrates. 

' \ ‘ • 

** ; • , » * \ * IX,—Supplementary Provisions.- 

% • * . % , ... 

Part IX contains certain provisions supplementary to the 
v - general rules of procedure contained in ttie^Code." It deals, first,, 
with the |niblic .prosecutor, bail, commissions for the examination 
of witnesses, a. d special rules of evidence. It then contains cer 
tain provisions relating to. bonds to keep the peace, for good 
1 bohavioUr, for appearance, etc.: the disposal af property Regarding* 

'which $n offence has been committed: A the transfer of criminal eases : 

' v irregular proceedings, and, lastly, certain miscellaneous matters. 

1 The Panjiib Chief Court ha* ex- a Hist. Crim: Law. iii. 342. 
presely ruled that an application for 5 The European Vagrancy Act is 
. maintenances not a complaint of an the only Indian law dealing with 
offence. TheJSiew York Cr. P. Code, §§ vagrant?; and this carefully-abstains 
v $j 479.26; treats the subject as a special frpm treating v agrancy as a crime, 

proceeding of a criminal pature. • 
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Chapter XXXVIII, Public Prosecutor.—No private person can 
conduct a prosecution without the permission of the Magistrate in¬ 
quiring into or trying the case (sec. 495)- This section, as amended 
by Act Xof 1886, section 13, enables any such Magistrate to permit 
the prosecution to be conducted by any person other than an officer of 
police below a rank to be prescribed by the Local Government in 
this behalf, with the previous sanction of the Governor General in 
Council. But no officer of police is permitted to conduct the prosecu¬ 
tion if he has taken any part in the investigation of the offence 
with respect to which the accused is being prosecuted. The entire 
exclusion of the police from such a function is, in the opinion of many 
authorities, inexpedient. With the limitations above described, there 
will be no fear of intimidation of witnesses or undue influence. 

The Advocate General, Standing Counsel, Government Solicitor 
and any other officer empowered by the Local Government are 
exempted from the necessity of obtaining permission to conduct 
prosecutions. 

Prosecutions before the Court of Session must (as we have seen) 
be conducted by a public prosecutor. 

Chapter XXXIX, Bail.— The Indian law on this subject is con¬ 
tained in the Code, chapter XXXIX, in the second schedule 
thereto, in Act XXI of 1879, sec. 17 (as to.persons arrested in 
anticipation of extradition), and in special or local law& making 
certain offences bailable *. It states when bail may be taken in 
case of a non-bailable offence (sec. 497)j declares that the amount of 
the bail bond shall not be excessive (sec. 498), provides for cases 
in which insufficient sureties have been accepted (sec. 5® 1 ) > and, 
lastly, deals with the discharge of sureties (see. 5 ° 2 )* ^he powers 
here given to police-officers have been expressly confined to officers 
in charge of police-stations. 

Chapter XL, Commissions for Examination of Witnesses.— The 
Code, unlike the English criminal law, here provides for the taking 
of evidence on commission. Such commissions, as Straight J. has 
observed 2 , should be i^ued onlyjn extreme cases of delay, expense, 
or inconvenience 8 . The provisions of the former law have here been 

1 See, for instance, the Coroners Act, Courts liave held that the power to 
IV of 1X71, see. 27 ; the Customs Act, issue a commission is an innovation 
VIII of 1878, Bec.175; the Madras Salt .of the common law, and must be 
Act, Mad. Act I of *1882,sec. it; and strictly pursued. 

Mad. Reg*. I of 1830, see. 4 (3), as to D They were granted in 4 Cal. 20 
personaabett i ng aiaft. Hoe also 26Ceo. and 6 Lorn. 285; but refused in 8 
III. c. 57. sec. 16, as to taking bail in Cal. 8y6, 5 All. 92, and <> All. 224. 
England in the case of persons accused As to Speakers warrants for examina- 
of certain offences committed in In* »i:’ ^ on witnesses in India, see 13 Geo. 

a 5 All. 92, 80 in New York the HI. c. 63. sec. 42. 
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amended in four respects. . Where the witness* insides in a Native • 

State, power has been giv&u* (sec/'£03) to-issu£ the commission to 
the Political Agent or N other"ipcal. officer representing-..the British 
Government. Section 505 requires that the interrogatories shall 
he thought relevant by the Magistrate or Court directing the 
commission. Where a."Subordinate Magistrate wishes for a com- 
, mission, ho will (sec. 506) apply to the District Magistrate, and 
not (as formerly) to the Sessions*. Judge: 'this relieves the Court , 
of Session of a duty which can be more conveniently performed 
by the District * Magistrate.' • And power is expressly given (sec. 

508) to stay the inquiry.'or trial for a specified* time-.reasonably 
' sufficient for the execution and return of the commission. 

Chapter XLI contains some special rules as to evidence, supple- Special 
menting those in *tjhe’Evidence Act. The report of any Chemical 
Examiner or Assistant Chemical Examiner to Government may now 
he used iu evidence (sec. 5 10 ) hi any proceeding under the Code, 

•not merely, as under the Code of 1872, in any criminal trial. And 
in proving a previous conviction or acquittal, the new Code 
(sec, 5 1 1) requires evidence as to identity of the accused person 
with the person so convicted or acquitted. 

Chapter X.LII contains some provisions generally applicable to Bonds, 
bonds executed under the Code. The procedure for recovering the 
penalty fioni the piincipal in the case of security to keep the peace 
provided Act Xof 1872, sec. 502,is nowapplicable toall such bonds. 

• Chapter XLllf. Disposal of property. When- an inquiry or Disposal 6f 
' trial is concluded, the Court is empowered (sec. 517) to make such V^cny. 
order as it tliinks-fit for the disposal of any document or other ' 

property produced* before. it .regarding which an offence appears 
to have been committed, \QR which has been used to commit an 
> . offence. . I11 partial accordance with a rule of the High Court at 
, Bombay, section 5*7 declared that, when a High Court or Court uf 
Session makes such . an order, and cannot through its own officers 
\ conveniently deliver the property to the person entitled thereto, 
the Court may direct the order to be carried into effect by the 
District Magistrate, not the * committing Magistrate/ who might 
* have been transferred before-the order was made. 

Orders under section 517 made in appealable cases will not * , 

. . '(e-xcejpt where the property is live-stock, of is subject, to speedy 

•/ ami natural decay) be caVried out until the time allowed for ap¬ 
pealing hits expired, or, if.an appeal is presented in due time, 

. /uhtH the appeal is disposed ‘of. 

‘ • • ' Where, an innocent purchaser buys stolon property and restores 
it .to the hiwful possessor, provision is made (sec. 519) for payment 
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of the price out of money found on the convicted thief. This is in 
accordance with 30 & 31 Vie., cap. 35. sec. 10. But there is no 
provision, like 35 & 36 Vic., cap. 93. sec. 30, for the restitution of 
property which has been pawned with a pawnbroker. 

Section 521 provides, in case of a conviction under the Penal 
Code, sections 292, 293, 501 or 502, for the destruction of the 
obscene hooks and defamatory matter in respect of which the 
conviction was had. It also provides for the destruction of adul¬ 
terated or noxious food, drink or drugs in respect of which a con¬ 
viction was had under sections 272-275 of the same Code. 

Power to restore immoveable property to any one dispossessed of 
it by criminal force, is conferred by section 522. 

Chapter XLIV enables the High Court (sec. 526) and the 
Governor General in Council (sec. 527) to order any offence to be 
inquired into or tried by any court, otherwise competent, but not 
empowered under sections 177-184, and to transfer criminal cases 
from one Court to another. And section 528 empowers District and 
Subd[visional Magistrates to withdraw, recall, or refer such cases. 
Section 526 provides, in accordance with a minute of Sir B. Peacock, 
cited 1 Calc. 223, that applications to the High Court for the 
transfer of cases shall he made by motion supported (except where 
the applicant is the Advocate General) by affidavit or affirmation. 

Chapter XLV contains provisions as to the cases in which 
irregularities shall, and in which they shall not, vitiate the proceed¬ 
ing in which they occur. Tender of pardon under Chapter XXVI, 
and sale of property under section 524 or section 525, have been 
added to the list of proceedings which will not he set aside merely 
on the ground of the Magistrate not being duly empowered. 

Chapter XLYI comprises some miscellaneous matters, of which 
the following were new. Power is given (sec. 541) to the Local 
Government to fix places of imprisonment or custody. Moneys 
(other than fines) payable by virtue of any order made under 
the Code will he recoverable as if they were fines (sec. 547). 
The power to compel restoration of abducted females, which for¬ 
merly existed only in the Presidency-towns, has been extended 
(sec. 551) to Distiict Magistrates. Power is given to the High 
Courts (sec. 553) to make rules for the inspection of the records of 
subordinate Courts. No Judge or Magistrate shall, except with 
permission of the Appellate Court, try or commit for trial any caso 
to or in which ho is a party or personally interested otherwise than 
as a municipal commissioner. Nor shall he hear an ajipeal from 
any judgment or order passed or made by himself (sec. 555). The 
Code contains no clause equivalent to Act I of 1868, sec. 5, as to 
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e recovery of fines, although similar provisions were contained 
ids each of the Codes now consolidated (X of 1872, sec. 309, X 
of 1875, sec. 107, IV of 1877, sec. 12). The matter is now 
provided for by the Penal Code, sec. 64, amended by Act VIII of 
1882, sec. 2. • • s 

Schedules; 


' Schedules II (Tabular Statement of Offences) and V (Forms), 
which correspond respectively with Schedules IV and II of Act X of. 
1S72, have been altered so as to adapt them, not only to the pro¬ 
vincial Courts, but to those of the Presidency Magistrates. The latter 
schedule now contains no less than 53 forms, which had, before their 
incorporation in the present Code, stood-the test'of practices in the 
Presidency of Madras and the Panjab.' The' Code of 1872 contained 
only a set of forms of Charges and nine forms of summonses, warrants, 
bonds, and the instruments improperly called recognisances. 

• The offence of voluntarily causing hurt has been made one for 
which the police may not arrest without a warrant. .Alike change 
has been made as to voluntarily causing hurt on grave and sudden 
provocation, not intending to hurt any other than the person who 
gave t it,. The numerous investigations by the police into charges 
of ‘ hurt/ which the former law rendered necessary, distracted the 
attention of the police-force from more important duties, and resulted, 
in little good to the public. 

The offence of adultery has been made triable by a Presidency 

JIagistrate and a Magistrate of the first class. \ 

The paragraph relating to mischief by fire with intent do cause 
damage has been altered in accordance with the amendment of section 
435 of the Penal Code by Act VIII of 1882, sec. 1 o. This alteration 
was made in order to check the offence, which'vyas very common in 
some parts of the country, of setting fire to garnered crops' A cul- 
* tivatOr might have the whole of his crop destroyed in this way, 
and yet if its value ho less than Rs. 10a (as is often the case) lie 
could not obtain the aid of the police to arrest the offender without 
*\a warrant from a Magistrate. 

• The lists of powers contained in section »i et seq.of Act X of 187 2 
have been thrown into Schedules III (Ordinary Powers of Pro¬ 
vincial Magistrates) and IV (Additional Powers with which Pro¬ 
vincial Magistrates may be invested). 


The Bill which afterwards became Act X of 18S2 was published 
'in the Gazette of.'India for the 5th, 12th ami 19th April 1879, and 
circulated to tho various*Local Gove?nnient>, with a request that 
% voju.ii, • / i) ' ' . ' .. v 
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it might be examined by selected local officers. This was done, 
and the result of the examination is contained in a thick folio 
volume. The Bill was then revised with reference to this mass 
of criticism, and to the cases reported since it was framed; 
and it might almost be said, in the form in which it was re¬ 
ferred to a Select Committee, to be the work of the whole body 
of Indian Judges and Magistrates rather than of any individual or 
Department. 

The Select Committee, which consisted of Mr. (now Sir Rivers) 
Thompson, the late Mr. Gibbs, Mr. H. Reynolds, Jotfndra Molian 
Tagore, Mr. Louis Forbes, Mr. C. T. Crosthwaite, and the writer, 
made eighty-five amendments of the substance of the law; but of these 
onlv three are sufficiently important to require special mention here. 

First, the Committee thought that the then law gave too great 
latitude to the Courts with regard to the examination of an accused 
person. The object of such examination is, or ought to be, to give 
the accused an opportunity of explaining any circumstances which 
may tend to criminate him, and thus to enable the Court, in cases 
where he is undefended, to examine the witnesses in his interest^ It 
was never intended that the Court should examine the accused with 
a view to elicit from him some statement which would lead to his 
conviction. The Committee therefore limited the power of interro¬ 
gating the accused by prefixing to the first paragraph of section 
342 the words ‘for the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against him/ The 
accused should always have the opportunity of explaining, and the 
Code therefore requires the Court to question him generally for 
that purpose before he enters 011 his defence. 

Secondly, the Committee amended the law as to whipping. It 
provided in section 32 that no Magistrate of the second clas? should 
pass a sentence of whipping unless specially empowered in that 
behalf by the Local Government: that whipping should be inflicted 
with a light ratan not less than half-an-inch in diameter; and 
that it should never be inflicted on any person whom the Court 
considered to be more than forty-five years of age. 

Thirdly, the Committee abolished the power, which Appellate 
Courts had under the Code of 1872, to enhance sentences on 
on appeals, appeals presented by accused persons. The existence of such a 
power tended to deter convicted,* but, possibly, innocent persons 
from presenting appeals, and thus to deprive the lower Courts of 
the control which could only be effectively exercised over them by 
means of an unhampered system of appeal. 

Number of qq ie jqu as introduced made a hundred and twelve amendments 
«h»tantial 


Whipping. 


Enhance¬ 
ment of 
eentenees 
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of the substance of the law. The eiglity-five amendments just amend- 
mentioned or Referred to raised the number to 197 1 . madebv 

The new Code became law on the 6th of March, 1882 ; but it did present* 
not come into force till 1st January, 1883,—ten years from the date Code * 
on which the Code of 487 2 began to operate. This was five years 
after the* date on which, according to Sir Fitzjames Stephen, the 
Code should have.been re-enacted. ‘I should say/ he writes ill 
his minute on the administration of justice in British India, ‘ that 
this process ought to be repeated at least once in every five years for 
every important Act/ 

Excluding the special provisions of the Acts relating respectively 
to Coroners, criminal tribes, inquiries into the behaviour of public 
servants 2 , and the organisation of the police, the Code is now 
a complete, body of* criminal procedure. It combines the merits 
of the English, or accusatory, system, with some of the facilities for 
arriving at the truth* afforded by the continental, or inquisitorial, 

. systems. No pains have been spared to render its provisions plain 
and practical; and though it has been thought necessary to pass 
three amending Acts, the principal changes made thereby are duo. 

.rather to politico-sentimental considerations than to any difficulty 
which the Courts have found in working the Code. 

Oi Jiese Acts, the first (No. Ill of 1884) has already been noticed. Act III of 
^ lie Bill as introduced (1) made the following persons, being Mugis- »■ 

, trates of the first class, eligible for the office of justice of the peace, The so- 
viz. covenanted civilians, members of theNat.ive Civil Service consti- 
tuted under 33 Yic. c. 3, Assistant Commissioners in non-regulation Bill, 
proviiices and. Cantonment Magistrates, (2) made Sessions Judges 
and District. Magistrates e.x officio justices of the peace, (3) re¬ 
pealed ill sec. 443 of the Code the words ‘atid an European 
British subject/ (4) repealed tjip provision in sec. 444 that no Judge 
presiding in a Court of Session.should exercise jurisdiction over aii . 
European British subject unless be him elf was an European British 
subject, (5) repealed sec. 450 and the last sixteen words of sec. 459. 

But the only ij 4 ortant changes made by the Act as passed were the 
repeal of the section (450) which provided for the case where the 
Judge of the Sessions division within which a European British 

1 It is‘difficult, therefore, to under- of the Act of 1872, besides some few 
stand how Sir Fitzjames Stephen alterations in its substanceHistory 
could have written thus of the Code of the Criminal Law, iii. 3 2 4 * 
of 1882: 1 It differs from the Act of 2 Act XXXVII of 1850. The New 
*872 principally in the circumstance York ( °do of Criminal .Procedure 
that it does apply to the High Courts contains a 1 art /Ill) relating solely 
as well as the other criminal Courts in to this subject of judicial proceedings 
India, and that certain alterations for the removal of public officer^, 
have been made in the arrangement 
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subject w c as ordinarily triable was a Native, and the substitution for 
section 451 of three sections enabling a European British subject— 

(a) in a trial before the Sessions Court with the aid of assessors, 
to require that not less than half their number shall be Europeans 
or Americans, or both Europeans and Americans; and 

(b) in a trial before a District Magistrate, to claim that the 
trial shall be by a jury similarly composed. 

The second of these Acts, No. X of 1886, amended the drafting 
of sections 31, 34, no, 162, 266, 269, 398, 401 and 510. It 
extended sections 55 and 56 to the police in the towns of Calcutta 
and Bombay. It extended to Chief Presidency Magistrates the 
provisions as to endorsement in sections 88 and 514. It allowed the 
Local Government to regulate the practice of submitting final 
police reports through a superior officer of police. It also allowed 
the Local Government, with the previous sanction of the Governor 
General in Council, to prescribe the rank of the police officer who 
may conduct prosecutions. It empowered the Governor General in 
Council to direct criminal lunatics confined by order of the Local 
Government to be removed from one province to another. It 
empowered the Local Government to relieve the Inspector General 
of jails of his functions under sections 472, 473 and 474. It provided 
for the removal to a criminal jail of accused or convicted persons 
who are in confinement in a civil jail and their return to the civil 
jail. And it forbade officers concerned in sales under the Code to 
purchase or bid for the property sold. There is a corresponding 
section (292) in the Code of Civil Procedure. All these changes 
are improvements. 

The third Act, V of 1887, merely amends the definition of ‘ Officer 
in charge of a police station/ and in section 312 substitutes the 
word ‘ four’ for the word < two.’ The object of the latter change is 
to increase the number of names in the special jurors’ list in each 
Presidency- town. It is to be hoped that the result will not be to 
lessen seriously the number of respectable and intelligent persons 
available as common jurors. 

When the Code is next altered, it would be well to repeal and 
re-enact, as a separate law, the chapter on the maintenance of 
wives and children; to insert sections as to the mode of pleading 
the defences of want of jurisdiction, previous acquittal, previous 
conviction, and limitation ; to alter the place of section 403; 
to make in sections no, 145, 244, 35 °> 4°6> 437 j an( i 443 the 
amendments above suggested; to explain and illustrate the expres¬ 
sion i presumed or actual partiality ’ in section 278 ; and to coiTect 
the clerical errors, mentioned infra, in sections 362, 551, and 552. 
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ACT No. X of 1882. 


PASSED BY THE GOVERNOR GENERAL OF 
INDIA IN COUNCIL. 

(Keceived the assent of the Governor General on the 6th March, 1882 .) 
As AMENDED BY AdS III OF T884 1 * , X OF l8S6, AND V OF 1S87. 


An Act to consolidate and amend the law relating to 
Criminal Procedure . 

Whereas it is expedient to consolidate and amend the law Preamble, 
relating to Criminal Procedure; It is hereby enacted as follows :— 


PART I. 

PRELIMINARY. 


CHAPTER t 

1 . This Act may be called c The Code of Criminal Procedure Short title. 

1882 • 9 and shall come into force on the first day of January, Commence¬ 
ment. 

1883; 

It extends to the whole of British India"; but, in the Local 
absence of any specific provision to the contrary 3 , nothing herein 
contained shall affect any special or local law now in force 4 * , 


1 All references to the Code of 1883 
made in enactments passed before 01 
after 25th Jan. 1884 are to bo read as 
if made to that Code as amended by 
Act III of 1884; see sec. 14 that 

Act. 

3 10 Bom. 358, and to tho places 

outside British India mentioned infra 

in Appendix A. Ab to the personal 


application of the Code outside British 
India, seo above, p. 5, 9 Bom. aS8, 
333, and sec. 458 infra. 

r - See sec-.. 54, 55, "6, 68, S3--86, 95, 
103, 137, 374-376* Schedule II, 
col. 3- 

* 0. g. Act XXXVII of 1855, 
which is still in force in the Sant:U 
Parganas, la Cal. 536. 
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or any special jurisdiction or power 1 conferred, or any special 
form of procedure prescribed 2 , by any other law now in force, 
or shall apply to— 

(a) the Commissioners of Police in the towns of Calcutta 3 , 
Madras and Bombay 3 , or the police in the towns of Calcutta 
and Bombay; 

( b) any officer duly authorised to try petty offences in 
military baz&rs at cantonments and stations occupied by the 
troops of the Presidencies of Fort St. George and Bombay 
respectively 4 ; 

(c) heads of villages in the Presidency of Fort St. George 5 ; or 

(//) village police-officers in the Presidency of Bombay 6 : 

.(e) and nothing in sections 174, 175 and 176 shall apply 
to the police in the town of Madras 7 . 

2 . On and from the first day of January, 1883, the enact¬ 
ments mentioned in the first schedule shall be repealed to the 
extent specified in . the third column thereof, but not so as to 
restore any jurisdiction or form of procedure not then existing 
or followed, or to render unlawful the continuance of any con¬ 
finement which is then lawful. 


All notifications published, proclamations issued, powers 
conferred, forms prescribed, local limits defined, sentences 
passed and orders, rules and appointments made, under any 
enactment hereby repealed, or under any enactment repealed 
by any such enactment, and which are in force immediately 


1 The power to punish contempts, 
vested in the High Courts, as su¬ 
perior Courts of record, by the 
common-law of England, seems saved 
by thifl provision, L. R., 10 Ind. App. 
179, where, however, the point was 
not decided. The Lower Burma 
Gaols Delivery Act, XVI of 1886, is, 
bo far as is consistent with the terms 
thereof, to be construed aa one with 
the Code of Criminal Procedure. 

2 See, for example, Act V of 1869, 
the Indian Articles of War, 

3 See Ben. Act IV of 1866, Madras 

Act VIII of 1867, and (as to Bombay) 
Act Xril of 1856. 

• 4 See Bom. Act III of 1867 ( to 

make provision for the adnrnistra - 

tion vf Military Cantonments in the 


Bombay Presidency). The old Regu¬ 
lation XXII of 1827, sees. 3, 22, 33, 
and Act IV of 1854 may still be in 
force in cantonments (if any) in which 
Bom. Act III of 1S67 is nyt in force. 

a See Mad. Regs. XI of i8i6, secs. 
10-14, and IV of 1821,.sec. 6, under 
which Village-headmen have juris¬ 
diction to try petty cases of assault, 
affray, abuse and theft, to search for 
stolen property; to hold inquests, and 
arrest suspected murderers. 

. 6 Seo Bom. „ Act VIII of 1867, 
Bom. Reg. XII. of 1827, Bee. 37. 

y The Coroners Act, IV of 1871, is 
therefore unci is placed. All the rest of 
the Code applies to tho police in the 
town of Madras. 
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before the first day of January, 1883, shall be deemed to have 
been respectively published, issued, conferred, prescribed, de¬ 
fined, passed and made under the corresponding section of 
this Code. 

3 . In, every enactment passed before this Code comes into References 
force, in which reference is made to, or to any chapter or Codeand 
section of, the Code of Criminal Procedure, Act No. XXY of other 
1861, or Act No. X of 1872, or to any other enactment enact- 1 
hereby repealed, such reference shall, so far as may be prae- ments * 
ticable, be taken to be made to this Code or to its correspond¬ 
ing chapter or section. 

In every enactment passed before this Code comes into force Expres- 
the expressions ‘ Officer exercising (or “ having ") the powers 
(or “ the fidl powers ") of a Magistrate/ c Subordinate Magis- Acts, 
trate, first class/ and c Subordinate Magistrate, second class/ 
shall^ respectively be deemed to mean ‘ Magistrate of the first 
class, ‘'Magistrate of the second class/ and e Magistrate of 
the third class;' the expression ‘ Magistrate of a division of a 
district' shall be deemed to mean ‘Sub-divisional Magistrate/ 
the expression ' Magistrate of the district' shall be deemed to 
mean ‘ District Magistrate/ and the expression ‘ Magistrate of 
Police 9 shall be deemed to mean ‘ Presidency Magistrate/ 

4 . In this Code the following words and expressions have inter¬ 
file following meanings, unless a different intention appears r rt tation- 
from the subject or context : — 

(а) ‘ Complaint 9 means the allegation made orally or in 1 Com- 
writing to a Magistrate, with a view to his taking action plamt: 
under this Code, that some person, whether known or unknown, 

lias committed an offence; but does not include the report of 
a police-officer 1 : 

( б ) ‘Investigation' includes all the proceedings under«luveati- 
tliis Code for the collection of evidence conducted by the S atlou: 
police or bv any person (other than a Magistrate or Police- 
officer) who is authorised by a Magistrate in this behalf 2 : 

(0) ‘ Inquiry' includes every inquiry conducted under this < Inquiry:' 
Code by a Magistrate or Court : 

1 nor a complaint to the police, 6 All. 96, nor information givon to a 
police-officer. * lSeo soc * 302 > infra - 
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(d) ‘ Judicial proceeding*' means any proceeding in the 
course o£ which evidence is or may be legally 1 taken 2 : 

\ > (e) ‘ Writing ’ and ‘ written' include ‘ printing/ ‘ litho¬ 
graphy/ ‘photography/ ‘ engraving/ and every other mode in 
which words or figures can be expressed on paper or on any 
substance: 

(f) ‘ Sub-division ' means a sub-division made under this 
Code of a District: 

(ff) ‘Province' means the territories for the time being 
under the administration of any Local Government: 

(//) ‘ Presidency-town' means the local limits for the time 
being of the ordinary original civil jurisdiction of the High 
Court of Judicature at Fort William, Madras or Bombay: 

(i) ‘ High Court' means, in reference to proceedings against 
European British subjects or persons jointly charged with 
European British subjects, the High Courts of Judicature at 
Fort William, Madras and Bombay, the High Court of 'Judi¬ 
cature for the North-Western Provinces, the Chief Court of 
the Panj&b and the Recorder of Rangoon : • 

In other cases / High Court' means the highest Courts of 
criminal appeal or revision for any local area ; 

or, where no such Court is established under any law . for 
the time being in force, such officer as the Governor General 
in Council may appoint in this behalf: 

(j) ‘Chief Justice' includes also the senior Judge of a 
Chief Court : 

(k) ‘Advocate General' includes also a Government Advo¬ 

cate, or, where there is no Advocate General or Government Ad¬ 
vocate, such officer as the Local Government may, from time 
to time, appoint in this behalf : - 

(/) ‘ Clerk of the Crown ' includes any officer specially ap¬ 
pointed by the Chief Justice to (discharge the functions given 
by this Code to the Clerk of the Grown: 

(m) ‘ Public Prosecutor' means any person appointed under 
section 492and includes any person acting under the direc¬ 
tions of a Public Prosecutor; and any person conducting a 


1 See i All. i, 7. 

a Tliifl does not include the proceedings of a Magistrate under soc. 88, 
infra, 6 AH. 487. 8 See also sec. 270. 
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prosecution on behalf of Her Majesty in any High Court in 
the exercise of its original criminal jurisdiction : 

(ft) * Pleader 3 used with reference to any proceeding in any ‘ Pleader : ’ 
Court, means a pleader authorised under any law for the time 
being in force 1 to practise in such Court, and includes (1) an 
advocate, a vakil and an attorney of a High Court so au¬ 
thorised, and (2) any mukhtar or other person appointed with 
the permission of the Court to act in such proceeding: 

(0) ‘ Police-station 3 means any post declared, generally or < Police- 
special ly, by the Local Government to be a police-station for station: 
the purposes of this Code, and includes any local area specified 
by the Local Government in this behalf ; and c Officer in * Officer 
charge of a police-station 3 includes, when the officer in ^ £ poUce- 
charge of the police-station is absent from the station- station : ’ 
house 2 or unable from illness to perform his duties, the 
police-officer present at the station-house 2 who is next in 
lank to such officer and is above the rank of constable, or, 
when the Local Government so directs, any other police-officer 
so present : 

(/;) * Offence 3 means any act or omission made punishable * Offence: ’ 
by any law for the time being in force : 

(?) ‘Cognisable offence" means any offence for, and f cog- ‘Cognia- 
nisable case J means a case in, which a police-officer, within 
or without the Presidency-towns, may, in accordance with the 4 Cognis- 
second schedule, or under any law for the time being in force, able cafic: 
arrest without warrant: 

‘ Non-cognisable offence 3 means an offence for, and ‘non- ‘Non-cog- 
eognisable case 3 means a case in, which a police-officer, 
within or without the Presidency-towns, may not arrest with- - Non-oog- 
out warrant: cage . * 

(r) c Bailable offence 3 means an offence shown as bailable ‘ Bailable 
in the second schedule, or which is made bailable by any otlence * 
other law for the time being in force; and 'non-bailablc 'Non-bail- 
offence" means any other offence : fence: ’ 

(#) c Warrant-case 3 means a case relating to an offence * Warrant- 
punishable with death, transportation or imprisonment for a CHSe: ' 
term exceeding six months : 

1 See Act XVIII of 1879, amended by Act IX of 1S84. 

* Act V of 1887, sec. I. 
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• t (/) f Summons-case 3 moans a ease relating to an offence 
'ijLot so punisliable: 

(u) c European British subject ’ means— 

(1) any subject o£ Her Majesty born, naturalised or domi¬ 
ciled in the United Kingdom of Great Britian and Ireland, 
or in any of the European, American or Australian Colonies 
of Possessions of Her Majesty, or in the Colony of New 
Zealand, or in the Colony of. the Cape of Good Hope or 
Natal; 

(2) any child or grandchild of any such person by legiti¬ 
mate descent:. 

(v) ‘ Chapter * means a chapter of this Code ; .and/S chedule 3 
means a schedule hereto annexed : 


(») 

vessel. 


Place y includes also a house, building, tent and 


Words 
referring to 
acts. 

Words to 
have same 
meaning as 
in Penal 
Code. 


Words which refer to acts done extend also to illegal 
omissions; and 

all words and expressions used herein and defined in the 
Indian Penal Code, and not hereinbefore defined, shall be 
deemed to have the meanings respectively attributed to them 
by that Code 1 . 


Trial of 

offences 

under 

Penal 

Code. 

Trial of 
offences 
against 
other laws, 


5. All offences under the Indian Penal Code 2 shall be 
inquired into and tried according to the provisions'hereinafter 
contained; and all offences under any other law 3 shall be 
inquired into And tried according to the same provisions, but 
subject to any enactment for the time being in force regu-, 
lating the manner or place of inquiring into or trying such 
offences. 


1 And of oourso all expressions, libel- published out of Court when 
siirh as 1 Magistrate, * Local Govern* the Court was not sitting is not in * 
nlent,’ defined in the General Clauses eluded in.these words, although the 
Act (vol. i. of this work, p. 487) and contempt may 'include defamation, 4 
occurring in thiB Code,* have the L. E., icflnd. App. 179 ; 10 Cal. 109 
jpcaning ascribed to them by Act I (S. C.). 

of 1868. x These words do not include such 

J A contempt of the High Court of a contempt, for Which no provision i3 
• Calcutta, Madras, and Bombay by a ’ made by the Code'. \ 


V 
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PART II. 

CONSTITUTION AND POWERS OF CRIMINAL COURTS 
AND OFFICES. 

CHAPTER II. 

OF THE CONSTITUTION OF CRIMINAL COURTS AND OFFICES. 

A.—Classes of Criminal Courts. 

6. Besides the High Courts 1 and the Courts constituted Classes of 
under any law other than this Code for the time being in 
force 2 , there shall be five classes of Criminal Courts in British 
India, namely: — 

I.—Courts of Session : 

II* — Courts of Presidency Magistrates : 

HI* — Courts of Magistrates of the first class : 

1^ * — Courts of Magistrates of the second class : 

^ •—Courts of Magistrates of the third class. 

B. — Territoria ID i visi ons. 

7. Every Province (excluding the Presidency-towns 3 ) shall Sessions 
be a Sessions Division, or shall consist of Sessions Divisions : Divisions; 

and every Sessions Division shall, for the purposes of this Districts. 
Code, be a District or consist of Districts. 

The Local Government may alter the limits, or, with the p 0W er to 
previous sanction of the Governor General in Council, the a . ltcr Dl V" 

Fiona and 

number, of such Divisions and Districts. Districts. 

The Sessions Divisions and Districts existing when this Existing 
Code comes into force shall be Sessions Divisions and Districts 
respectively, unless and until they are so altered. trictF. 

Every Presidency^town 3 shall, for the purposes of this Code, Proei- 
be deemed to be a District. tLwS. 

8. The Local Government may divide any District outside Power to 
&je Presidency-towns 3 into Sub-divisions, or make any portion 

of any such District a Sub-division, and may alter the limits 
of any Sub-division. 

1 See sec. 4, cl. (I , supra. * See p. 6, snprs. ’ Sec. 4, ol. (A) v *upra. 
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All existing- Sub-divisions which are now usually put under 
the charge of a Magistrate shall be deemed to have been made 
under' this Code. 


'• . \> 

. Court of' 
S essjibu: ' 



\\\- ‘ 

\ \ 


\ 



C.—Courts and Offices outside the I*residency-towns. 

■ 9. The Local Government shall establish a Court of Session 
for every Sessions Division, and appoint a Judge of such Court. 

It may also appoint Additional Sessions Judges, Joint 
Sessions Judges 1 , and Assistant Sessions Judges to exercise 
jurisdiction in one or move such Courts. 

All Courts of Session existing when this Code comes into 
force shall be deemed to have been established under this 
Act. 


District IQ. In ever}' District outside the Presidency-towns, the 
' trX°" P°cal Government shall appoint a Magistrate of the first class, 
who shall be called the District Magistrate. 

Officers 11 . Whenever, in consequence of the office of a District 
ivrity buc- Magistrate becoming- vacant, any officer succeeds temporarily 
ceeding to . to the chief executive administration of the District, such 

VIVC&HC10S • ’ 

in office of officer shall, pending the orders o£ the Local Government, 
Magte-* exercise all the powers and perform all the duties respectively 
irate. conferred* and imposed by this Code on the District Magistrate. 


Subordi- 12 . The Local Government may appoint as many persons 
giatrates" as lt thinks fit, besides the District Magistrate, to be Magis¬ 
trates of the first, second or third class in any District outside 
Ljcal the Presidency-towns; and the Local Government, or the 

limii3 of District Magistrate subject to the control of the Local Govem- 

tneir juris- , , 

diction. moot, may, from time to tune, 'define local areas within which 
such persons may exercise all or a'rty of the powers with which 
they may respectively be invested'under this Code. 

Except, as othenvi.se provided by such definition, the juris¬ 
diction and powers of such persons shall extend throughout 
such District. 


Power to 13 . The Local Government may place any Magistrate of 

trlto ^ Itie first or second class in charge of a Sub-division, and relieve 

charge of him 0 f the charge as occasion requires. 

Sub-di- ° 

viaioi). ^ , 

1 9 B^tn. 104. 
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Such Magistrates shall be called Sub-divisional Magis¬ 
trates 1 . 

The Local Government may .delegate its powers under this Delegation 
section to the District Magistrate. District 

0 J\Jagi8- 


14 . The Local Government may confer upon any person Special 
all or any of the powers conferred or conferrible by or under trat ST 
this Code on a Magistrate of the first, second or third class, 
in respect to particular cases or to a particular class or par¬ 
ticular classes of cases, or in regard to cases generally, in any 
local area outside the Presidency-towns. 

Such Magistrates shall be called Special Magistrates. 

A\ ith the previous sanction of the Governor General in 


Council, the Local Government may delegate, with such 
limitations as it thin ks fit, to any officer under its control 
the power conferred by the fust paragraph of this section. 

No powers shall be conferred under this section on any 
police-officer below the grade of Assistant District Superin¬ 
tendent, and no powers shall be so conferred except so far as 
may be necessary lor preserving the peace, preventing crime 
and detecting, apprehending and detaining offenders in order 
to their being brought before a Magistrate, and for the per¬ 
formance by the officer of any other duties imposed upon him 
by any law for the time being in force. 


15 . The Local Government may direct any two or more Benches of 
Magistrates in any place outside the Presidency-towns to sit 
together as a Bench, and may by order invest such Bench 
villi any of tne powers conferred or conferrible by or under 
this Code on a Magistrate of the first, second or third class, 
and direct it to exercise such powers in such cases, or such 
classes of -nses only, and within sueli local limits, as the 
Local Government thinks fit. 

• Except as otherwise provided by any order under this Powers ex¬ 
section, every such Bench shall have the powers conferred bv er °i&able 
this Code on a Magistrate of the highest ( lass to which any in absence 
one of its members vho is present taking part in the pro- 
eeedings as a member of the Bench belongs, and as far as 


1 This includes Cantonment Magistrates, Act III of 1880, see. 3. 
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'.Magis¬ 
trate ; 

•to Sqb-di- 
vi&ional 
Magis- • 
trate. 


Subordina¬ 
tion of 
Assistant 
Sessions 
.1 udges to 
Sessions 
J udge. 


\ % 

practicable shall, for the purposes, of this Code, be deemed to 

\be a Magistrate^ such' class h ' 

\ * . . ' • 

16 . The Local Government-may, or, subject to the control 
of the Local Government, the'District Magistrate may from 
time to time, make rules consistent with this Code for the 
guidance of Magistrates' Benches in any'District respecting 
the following subjects:— 

(a) the classes of cases to bo tried; 

(J) the times.and places of-sitting; 

(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which may 
arise between the Magistrates in, session 2 . 

17 .. 411 Magistratesappointeclunder sections 12, t 3 and 14, 
L and aJJ s Benches constituted under section 15, shall be sub¬ 
ordinate 3 to' the District Magistrate’ 4 , and he may, from time 
to time, make rules consistent with this Code as to the distribu¬ 
tion of business among such Magistrates and Benches; and 
every Magistrate (other than a Sub-divisional Magistrate) 
and every Bench exercising powers in a Sub-division shall be 
subordinate ■ to the Sub-di visional Magistrate, subject, how¬ 
ever, to the general control of the District Magistrate. 

All Assistant Sessions Judges shall be subordinate 3 to the 
Sessions Judge in whose Court they exercise jurisdiction, and 
he may, from time to time, fciake rules consistent with this 
Code as to the distribution of. busine-s among such Assistant 
Sessions Judges. 

Neither the District Magistrate nor the Magistrates or 
Benches appointed or constituted under sections 12, 13, 14 
and 13 shall be suboidmate to the Sessions Judge, except to 
the extent and in the manner hereinafter expressly provided. 


D.—Courts of 'Presidency Magistrates. 

Appoint- 18 . The Loral Covernnlgnt shall, from time to time, 
Presidency a PP°i nt a sufficient Oumbep of persons (hereinafter called 
Magis- Presidency Magistrates) to 'be Magistrates for eaeh of the 

1 That an appeal iiqs under sec. c ^ t,of l bv Henderson, pp. i- > 18 
407 from a conviction by a Bench “ inferior in rank, 9 Bomb. 103. 
invested with necond of third da c s 4 • s ' e0 powers given to the Dis- 
pow< r . nee 9 Mad. 36. triet Magistrate by sa. 350, 406, 407, 

a Si f* Bombay Gazette, 1881, p. 9. 4 ^ 5 - 5 l 4 > 5 * 5 * 
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residency-towns, and shall appoint one of such persons to be 


<SL 


Chief Magistrate for each such town. 

Any two or more of such persons may (subject to the rules 
made by the Chief Magistrate* under the power hereinafter 
conferred) sit together as a Bench. 

19. Every Presidency Magistrate shall exercise jurisdiction Local 

in all places within the Presidency-town 1 for which he is ap- ^^juris- 
pointed and within the limits of the port of such town and of diction, 
any navigable river or channel leading thereto, as such limits 
are defined under the law for the time being in force for the 
regulation of ports and port-dues 2 . 

20. Every Presidency Magistrate in the town of Bombay Bombay 
shall exercise all jurisdiction which, under any law in force 
immediately before the first day of April, 1877 3 , was exercised sions. 
in that town by the Court of Petty Sessions 4 : 

Provided that appeals under the law for the time being 
regulating the municipality of Bombay shall lie to the Chief 
Magistrate only. 

21. Every Chief Magistrate shall exercise within the local Chief Ma- 
limits of his jurisdiction all the powers conferred on him by £ lstrato * 
this Code or which by any law or rule in force immediately 
before this Code comes into force are required to be exercised 

by any Senior or Chief Magistrate, and may, from time to 
time, with the previous sanction of the Local Government, 
make rules consistent with this Code to regulate— 

(<zL tl conduct and distribution of business and the practice 
in tin ourts of the Magistrates of the town ; 

(b) the times and places at which Benches of Magistrates 
shall sit; 

(c) the constitution of such Benches; and 

{(]) the mode of settling differences of opinion which may 
arise betv en Magistrates in session. 


E.—Justices of the Peace. 

22. The Governor General in Council, so'far as regards the Justices ot 
whole or any part of British India outside the Presidency - ^ 0 r the Mu- 
towns 1 , " faa * al - 

1 Sec. 4, cl. h\ supra. Magistrate* Act (IV of 1S77) came 

3 Act XII of 1875. into force. 

3 The day on which the Presidency * St>e P* n °t u 2 » supra. 
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and every Local Government; so far as regards the terri¬ 
tories subject to its administration (other than the towns 
aforesaid); 

may, by notification in the official Gazette; appoint such 
European British subjects as he or it thinks fit to be Justices 
of the Peace within and for the territories mentioned in such 
notification. 



justices of 23. The Governor General in Council or the Local Govern¬ 
or thePre- men L s0 f ar as regards the town of Calcutta, 
sidency- and the Local Government; so far as regards the towns of 
towns. Madras and Bombay; 

may, by notification in the- official Gazette, appoint to be 
Justices of the Peace within the limits of the town mentioned 
in such notification any persons resident within British India 
and not being the subjects of any foreign State whom such 
Governor General in Council or Local Government (as the 
case may be) thinks fit. 


Present 24. Every person now acting as a Justice of the Peace 
the Peace! ^thin and for any part of British India other than the said 
towns, under any commission issued by a High Court, shall 
be deemed to have been appointed under section 22 by the 
Governor General in Council to act as a Justice of the Peace 
for the whole of British India other than the said towns. 

Every person now acting as a Justice of the Peace within 
the limits of any of the said towns under any such commission 
shall be deemed to have been appointed under section 23 by 
the Local Government. 


Ex officio 25. In virtue of their respective offices, the Governor 
the&eace Genera ^ tbe Ordinary Members of the Council of the Governor 
General, the Judges of the High Courts and the Recorder of 
Rangoon are Justices of the Peace within and for the whole 
of British India 1 . Sessions Judges and District Magistrates 
are Justices of the Peace within and for the whole of tlie terri¬ 
tories administered by the Local Government under which 
they arc serving 2 ; and the Presidency Magistrates are J ustices 
of the Peace within and for the towns of which they are 
respecti vely Magistrates. 


13 Geo. HI, c. 63. ecc. 38. 


2 Inserted by Act III of 1884, gee. 1. 
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F.—Suspension and Removal . 



26. All Judges of Criminal Courts other than the High Suspension 


Courts established by Royal Charter, and all Magistrates, ^oval of 

may be suspended or removed from office by the Local Judges and 
n J Magis- 

(jrovemment: tratea. 


Provided that such Judges and Magistrates as now are 
liable to be suspended or removed from office by the Governor 
General in Council only shall not be suspended or removed 
from office by any other authority. 


27. The Governor General in Council may suspend or Suspension 
remove from office any Justice of the Peace appointed by him, 
and the Local Government may suspend or remove from Justices of 
office any Justice of the Peace appointed by it. 


CHAPTER III. 

POWERS OF COURTS. 

A. — Description of Offences cognisable by each Court. 

28. Subject to the olher provisions of this Code, any of- offences 

fence under the Indian Penal Code may be tried by the High d 

Court or Court of Session, or by any other Court 1 by which 

such offence is shown in the eighth column of the second 
schedule to be triable. 

29. Any offence under any other law shall, when any offences 
Court is mentioned in this behalf in such law, be tried by J^der°th©r 
such Court 2 , 

When no Court is so mentioned, it may be tried by the 
High Court or by any Court constituted under this Code: 
provided that— 

{a) no Magistrate of the first class shall try any such of¬ 
fence which is punishable with imprisonment for a term which 
may exceed seven years; 

(ff) no Magistrate of the second class shall try any such 
offence which is punishable with imprisonment for a term 
which may extend to three years; and 

1 The provision as to the other * See for example the Railway Act, 

Courts does not cut down or limit IV of 1S79, sec. 50, and the Regis ra¬ 
the jurisdiction of the High (’curt tion Act.. 1 H of 1877 (amended by 
or Court of Session, S All. 667. XII of 80c - J o0), aeo. 83. 


MINlSr ffy 



72 THE CODE OF CRIMINAL PROCEDURE. 

(<-•) no Magistrate of the third class shall try any such 
offence which is punishable with imprisonment for a term 
which may extend to one year. 



Offences ^ 30. In the territories respectively administered bv the 

Lieutenant-Governor of the Panjab and the Chief Com- 
death. missioners of Oudh, the Central Provinces, British Burma 
Coorg and Assam, and in. those parts of the other Provinces 
in which there are Deputy Commissioners or Assistant Com¬ 
missioners, the Local Government may, notwithstanding 
anything contained in section 29, invest the District Magis¬ 
trate with power to try as a Magistrate all offences not punish¬ 
able wdth death 1 . 


B.— Sentences which way he passed by . Court s of various Classes . 
Sentences 31. A: High Court may pass any sentence authorised by law. 
Courts^nd A Sessions Jud g e J Additional Sessions Judge or Joint 
Sessions Sessions Judge 2 may pass any sentence authorised bv law; 
may pas> 3 . but any sentence of death passed by any such Judge shall be 
subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence au¬ 
thorised by law, except a sentence of death or of transporta¬ 
tion for a term exceeding seven years or of imprisonment for 
a term exceeding seven years; but any sentence of imprison¬ 
ment for a term exceeding four years, and any sentence of 
transportation 3 , passed by an Assistant Sessions Judge shall be 
subject to confirmation by the Sessions Judge. 

Sentences 32. The Courts of Magistrates may pass the following* 
which Ma- . , 

giatrates sentences, namely :— 

may pass. Q our t s of Presidency 

Magistrates and of Magis¬ 
trates of the first class: 


1 See 10 Cal. 85, and sec. 209 

infra. 

3 See 9 Bom. 164, and chap, xxzii 

infra. 

a Act X of 1886, sec. 1. Under 

the Penal Code, sec. 59, a sentence of 


Imprisonment 4 * for a term 
not exceeding two years, in¬ 
cluding such solitary confine¬ 
ment as is authorised by law 6 ; 

Fine not exceeding one 
thousand rupees ; 

Whipping. 

seven years’imprisonment can bo com* 
mu ted to transportation for seven years 
4 of either description as defined in 
the Penal Code; sec the General 
Clauses Act, supra, vol. i. p. 48Q. 

4 See the Penal Code, sees. 7^ jfi 
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(Jj) Courts of Magistrates 
of tlie second class : 


(c) Courts of Magistrates 
of the third class. 


Imprisonment for a term 
not exceeding six months, in¬ 
cluding such solitary confine¬ 
ment as is authorised by law; 

Fine not exceeding two 
hundred rupees; 

Whipping. 

Imprisonment for a term 
not exceeding one month; 

Fine not exceeding fifty 
rupees. 


The Court of any Magistrate may pass any lawful sentence, 
combining any of the sentences which it is authorised by law 
to pass. 

No Court of any Magistrate of the second class shall pass 
a sentence of whipping unless he is specially empowered in 
this behalf by the Local Government. 

33. The Court of any Magistrate may award such term of Power to 
imprisonment 1 in default of payment of fine as is authorised in^riaon * t0 
by law in case of such default: provided that the term is not dentin f 
in excess of the Magistrate's powers under this Code 2 : £ ne ‘ 

Provided also that in no case decided by a Magistrate Proviso as 
where imprisonment has been awarded as part of the substan- oLes^^ 
tive sentence shall the period of imprisonment awarded in 
default of payment of the fine exceed one-fourtli of the period 
of imprisonment which such Magistrate is competent to inflict 
as punishment for the offence otherwise than as imprisonment 
in default of payment of the fine. 

The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under section 32 . 


34. The Court of a District Magistrate specially empowered Higher 
under section 30 may pass any sentence authorised by law, 
except a sentence of death or of transportation for a term trictMagi„. 
exceeding seven years, or of imprisonment for a term exceeding 


seven years. 

But any sentence of imprisonment for a. term exceeding 

1 but not transportation, 5 Miul. 

2 See the Penal Code, see. 65, Mad. 165* 
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four years l , and any sentence of transportation, shall be subject 
to confirmation by the Sessions Judge 2 . " J 

Sentence in 35 . When a person is convicted, at one trial 3 , of two or 
conviction e distinct offences, the Court may sentence him, for such 
offenles’at off<inces ' to the several Punishments prescribed therefor which 
one trial, such Court is competent to inflict: such punishments when 
consisting of imprisonment or transportation, to commence 
the one after the expiration of the other in such order as the 
Court may direct. 

It shall not be necessary for the Court, by reason only of 
the aggregate punishment for . the several offences being in 
excess of the punishment which it is competent to inflict on 
conviction of a single offence, to send the offender for trial 
before a higher Court: 

Maximum Provided as follows :— 

term of / \ • 

punish- (a) m no case shall such person be sentenced to imprison¬ 
ment for a longer period than fourteen years: 

(4) if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34 ), the aggregate purr 
ment shall not exceed twice the amount of punishment which 
he is, in the exercise of his ordinary jurisdiction, competent to 
inflict. 

For the purpose of confirmation or appeal, aggregate sen¬ 
tences passed under this section in case of convictions for 
several offences at one trial shall be deemed to be a single 
sentence 4 . 



Ordinary 
powers of 
Magis¬ 
trates. 


C.—Ordinary and Additional Fencers. 

36. All District Magistrates, Sub-divisional Magistrates 
aril Magistrates of the first, second and third classes have the 
powers hereinafter respectively conferred upon them and 
specified in the third schedule. Such powers are called their 
( ordinary powers/ 


1 6 Cal. 624. 

2 Act X of j 886, see. 2. 

3 Has section does not include the 
case of separate trials held on the 
harne day for separate offences com- 
miUed by the samo person, Madras 

H. C. Progg. # 5 June, 1879, cited by 
Henderson. 


4 10 Bom. 494. A Magistrate must 
not split up an offence for the pur¬ 
pose of giving himself jurisdiction over 
the parts which he would not have 
had over the whole, and thus de¬ 
prive the prk.oier of an appeal, 4 Cal 
iS. 
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37. In addition to liis ordinary powers, any Slab-divisional Additional 
Magistrate or any Magistrate of the first, second or third j^bie 
class may be invested by the Local Government or the Dis- 
trict Magistrate, as the case may be, with any powers specified 
in the fourth schedule as powers with which he may be in¬ 
vested by the Local Government or the District Magistrate. 


38. The power conferred on the District Magistrate byOontrol° f 
section 37 shall be exercised subject to the.control of the i^agis- 
Local Government. 

vesting 

D. — Conferment , Continuance and Cancellation of Poivers. p 


39. In conferring* powers under this Code, the Local Mode of 
Government may, by order, empower persons specially by 
liame or in virtue of their office, or classes of officials generally 
by their official titles. 

Every such order shall take effect from the date on which it 
is communicated to the person so empowered. 


40. Whenever any person holding an office in the service Continu- 
of Government who has been invested 1 with any powers under p^f e °g 0 f 
this Code throughout any local area is transferred to an equal officers 
or higher office of the same nature within a like local area ferre< ^ 
under the same Local Government, he shall, unless the Local 
Government otherwise directs, or has otherwise directed, 
continue to exercise the same powers in the local area to which 
he is so transferred. \ 


41. The Local Government^ may withdraw any powers powers 
conferred under this Code on any person by it or by any ^^eUed. 
officer subordinate to it. 


1 See 2 Cal. 1 ? 7. 

a Formerly District Magistrate 
had this power. 33 ut powers once 
conferred should not bo lightly with¬ 
drawn, and tho Select Committee 


deemed it .expedient that District 
Magistrates should not be able to 
withdraw powers alroady conferred 
on their subordinates. 




Public 
when to 
assist Ma¬ 
gistrates 
and police. 


Aid to 

persons 

other tliuii 

police, 

executing 

warrant. 

Public to 
give infor¬ 
mation of 
certain 
offences. 
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PART III. 

GENERAL PROVISIONS. 

CHAPTER IV. 

OF AID AND INFORMATION TO THE MAGISTRATES, THE 
POLICE, AND PERSONS MAKING ARRESTS. 

42. Every person is bound 1 to assist a Magistrate or police- 
officer reasonably demanding his aid, whether within or without 
the Presidency-towns, . 

(a) in the taking of any other person whom such Magistrate 
or police-officer is authorised to arrest ; 

(b) in the prevention of a breach of the peace, or of any 
injury attempted to be committed to any railway, canal, 
telegraph or public property; or 

(c) in the suppression of a riot or an affray 2 . 

43. VI hen a warrant is directed to a person other than a 
police-officer 3 , any other person may aid in the execution of 
such warrant, if the person to whom the warrant is directed be 
near at hand and acting in the execution of the warrant. 

44. Every person, whether within or without the Presidency- 
towns, aware of the commission of, or of the intention of any 
other person to commit, any offence punishable under the 
following sections of the Indian Penal Code, (namely) 121 , 
I 2 IA, 122 , 123 , 124 , 124 a, 125 , 126 , 130 , 302 , 303 , 304 , 
3 82 * 39 *; 393> 394, 395, 39 6 ; 397, 39 8 , 399, 402 , 435 , 436 , 
449, 450, 45 6 , 457, 45 8 , 459, aucl 4 ^o, shall, in the absence 
of reasonable excuse, the burden of proving which shall lie 
upon the person so aware, forthwith give information to the 
nearest Magistrate or police-officer of such commission or 
intention 4 . 

1 For the punishment annexed to police in extinguishing^ fires, 
breach of this obligation, Hee the Penal 3 ^ ee sec - 7 ®» infra. 

Code, Bee. 187. 4 For the punishment annexed to 

'As to riots and affravs, see the breach of this ol ligation, see the Penal 
Penal Code, tea. 146, 149. The law Code, secs. 176, 202. 
does not require persons to assist the 
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45. Every village-headman 1 , village-watchman 2 , village- ViUage^ 
police-officer 3 , owner or occupier of land 1 * & , and the agent land- 
any such owner or occupier, and every officer 0 employed in the 
collection of revenue or rent of land on the part of Government to re p 0 rt 
or the Court of Wards, shall forthwith communicate to the 
nearest Magistrate, or to the officer in charge of the nearest 
police-station 7 , whichever is the nearer, any information which 
lie may obtain respecting— 

(a) the permanent or temporary residence of any notorious 
receiver or vendor of stolen property in any village of which he 
is headman, watchman or police-officer, or in which he owns 
or occupies land, or is agent, or collects revenue or rent; 

(4) the resort to any place within, or the passage through, 
such village, of any person whom he knows, or reasonably 
suspects, to be a thug, robber, escaped convict or proclaimed 
offender; 

(c*) tlie commission of, or intention to commit, any non-bail- 
able offence in or near such village; 

((/) the occurrence therein 8 of any sudden, or unnatural death 
or of any death under suspicious circumstances. 

Explanation .— In this section ' village* includes village-lands 9 . 


1 See also Mad. Reg. XI of 1816, 
secs. 8, 9: Mad. Reg. I of 1830, 
sec. 3 : the Forests Act, VII of 1878, 
sec. 78: Ben. Reg. XVII of 1829, 
sec. 3: the Criminal Tribes Act, 
XXVII of 1871, sec. ax: and (in 
Burma) Act II of 1880, secs. 14, 15. 

2 See also in the N. W. P., Act 
XVI of 1873, see. 8 : XVIII of 1876, 
sec. 34 (Oudh) : and the Forests Act, 

VII of 1878, sec. 78 : and the Criminal 
Tribes Act, XXVII of 1871, eec. 21. 

3 See in Bengal, Act V of 1861* 
sees, ai, 47: Ben. Act VI of 1870: 
in Madras, Act XXIV of 1S69, sec. 
I : in Bombay, Bom. Acts VII and 

VIII of is-7* and Bom. Reg. XII of 
1827,sec. 37: in the N W. P., Act XVI 
of 1873 : in Oudh, Act XVIII of 1876. 

4 That residence in another’s dwell¬ 
ing-house does not make the resident 

an 'occupier ofland,’ see 2 3 Sutli.( r 60. 

& This does not include a kliasinchf, 

but may iuelude a dfw.111 whose mas¬ 

ter is absent, 4 Cal. 603. 


6 whether he is, or is not, a native 
of India. The words do not include 
a village-accountant or a village- 
munsif’s peon, 1 Mad. 266. 

7 Sec. 4 cl. (0), supra, p. 59. 

8 i. e. in the village referred to in 
cl. (a). That the finding of a human 
body in a village, under circumstances 
indicating that the death was sudden 
or unnatural, justifies the inference 
that the death took place ‘therein,’ 
and that in order to obtain a con¬ 
viction under sec. 176 of the Penal 
Code the prosecution nood not prove 
that the death actually took place 
‘therein,’ see ?I Cal. 619, disson- 
tiento M itter J. 

• Two of tin High Courts have 
expressed an ojdnion that the pro¬ 
visions of this section should not be 
put in force against A where the 
have actually obtained tho 
requisite information from H, f Cal. 
623: 7 Mad. 436. 
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CHAPTER V. 

OF ARREST, ESCAPE AND RETAKING. 


A.—Arrest generally. 

Arrest how 4:6. In making an arrest, the police-officer or other person 
making the same shall actually touch or confine the body of 
the pei son to be arrested, unless there be a submission to the 
custody by word or action \ 

Resisting H such person forcibly resists 2 the endeavour to arrest him, 

to arrest 11 * or attem P ts to evade t]ie arrest, such police-officer or other 
person may use all means necessary to effect the arrest 3 . 

Nothing in this section gives a right to cause the death of 
a person who is not accused of an offence punishable with 
death 4 , or with transportation for life 5 . 

Search of 47. If any person acting under a warrant of arrest, or any 
wrld by Police-officer having- authority to arrest, has reason to believe 
TiiXt to tliat P erson to k e arrested lias entered into, or is within, 
be arrested. a Py place, the person residing- in, or being in charge of, such 
place shall, on demand of such person acting as aforesaid or 
such police-officer, allow him free ingress thereto, and afford all 
reasonable facilities for a search therein. 


Procedure 48. If ingress to such place cannot be obtained under 
gTesTnot" sec ^ 0U 47> 1^ shall be lawful in any case for a person acting 
obtainable, under a warrant, and in any case in which a warrant may 
issue but cannot be obtained without affording the person to 
be arrested an opportunity of escape, for a police-officer, to 
enter such place and search therein, and 


‘ Where the arrest is under a war¬ 
rant, see sec. 8o, infra. 

The arrest may be made on any 
day and at any time—even on Sun¬ 
day or at night. 

2 For the punishment annexed to 
such resistance see the Penal Code, 
Bees*. 224. 225. 

8 Thus a chaukidor may wound a 
fugitive housebreaker, if that amount 
of violence be necessary to secure 
his person. The question is,* whether 
the means employed to stop the fugi¬ 
tive were such as an ordinarily p ru- 


dent man would make use of, who 
had no intention of doing any serious 
injury/ 2 Suth. Or. R. 9, p er 
Glover J. 

4 See the Penal Code, secs. 121 
132, 194 > 3 ° 2 > 3 ° 3 > 305, 307* 30 - 
6 See the Penal Code, sees. 75, 
121 , 121 A, 122, I25, I25 A, 128 , 

l&h J 3 2 > 194 , 2 22, 225, 226, 

23S, 255 , 302, 304, 305, 307, 311, 

313 , 3 ' 4 . 3^6, 329, 364, 371, 376, 

377 . 3 » 8 . 389 . 394 . 395 . 39 <>. 400, 

409. 4 * J > 4 * 3 . 436) 43 8 > 449 * 459 . 

460. 467* 4 /*> 474 . 475 . 477 * 
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in order to effect an entrance into such place, to break open 
any outer or inner door or window of any house or place, 
whether that of the person to be arrested or of any other 
person, if after notification of his authority and purpose and 
demand 1 of admittance duly made, he cannot otherwise obtain 
admittance 2 : 

Provided that, if any such place is an apartment in the Breaking 
actual occupancy of a woman (not being* the person to be 
arrested) who, according to custom, does not appear in public, 
such person or police-officer shall, before entering such apart¬ 
ment, give notice to such woman that she is at liberty to 
withdraw, and shall afford her every reasonable facility for 
withdrawing, and may then break open the apartment and 
enter it. 


49. Any police-officer or other person authorised to make an power to 
arrest may break open any outer or inner door or window of 
any house or place in order to liberate himself or any other windows 
person who, having lawfully entered for the purpose of making posesrof 
an arrest, is detained therein 3 . liberation. 


50. The person arrested shall not be subjected to more No un¬ 
restraint. than is necessary to prevent his escape 4 . necessary 

J A A restraint. 

51. Whenever a person is arrested by a police-officer under Search of 
a warrant which does not provide for the taking of bail, or 

under a warrant which provides for the taking of bail, but the 
person arrested cannot furnish bail, and 

whenever a person is arrested without warrant, or by a 
private person under a warrant, and cannot legally be admitted 
to bail, or is unable to furnish bail, 


the officer making the arrest or, when the arrest i< made by a 
private person-, the police-officer to whom he makes over the 
person arrested, may search such person, and place in safe 
custody all articles, other than necessary wearing apparel, 
found upon him & . 


1 Launock v. Brown, 2 B. & Aid. 592* 
3 As to breaking doors, see 3 Moore, 
I. A. 164, and Foster’s Discourse on 
Homicide, cited ibid. 173, 174* 

3 White v. Wiltshire, Cro. Jao. 
553 : 2 Hawk. P. 0 . chap. xiv. sec. 11. 
The provisions of sec ;. 47, 48, 49 


apply to a retaking after an escape or 
rescue: see sec. 67, infra. 

♦ For the punishment annexed to 
broach of this obligation, see the Penal 
Code, see. 220, and the Police Act. V 

of 1861, sec. 29. 

3 Soe secs. 53 amf 523. infra. 



Mode of 

searching 

women. 
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52. Whenever it is necessary to cause a woman to he 
searched, the search shall be made by another woman, with 
strict regard to decency. 



to°seize n ^ ie °® Cer Qr ot ^ er person making any arrest under this 
offensive ^ode nia\ take fiom the j^erson arrested any offensive weapons 

weapons, winch lie lias about his person, and shall deliver all weapons 
so taken to the Court or officer before which or whom the 
officer or person making* the arrest is required by this Code to 
produce the person arrested. 


arrest 
without 
warrant. 


B.—Arrest without Warrant . 

When 54. Any police-officer 1 may, without an order from a 

ma ^ Magistrate and without a warrant, arrest— 

first —any person who has been concerned in any cognisable 
offence 2 or against whom a reasonable complaint has been 
made, or credible information has been received 3 4 , or a reason¬ 
able suspicion exists, of his having been so concerned *; 

secondly any person having in his possession without law¬ 
ful excuse, the burden of proving which excuse shall lie on 
such person, any implement of house-breaking ; 

thirdly —any person who has been proclaimed as an offender 
either under this Code 5 or by order of the Local Govern¬ 
ment ; 


fourthly —person in whose possession anything is found 
which may reasonably be suspected to be stolen property 6 and 
who may reasonably be suspected of having committed an 
offence with reference to such tiling; 

fifthly —any person who obstructs a police-officer while in 
the execution of his duty, or wdio lias escaped, or attempts 
to escape, from law r ful custody ; and 


1 This does not include a village 
cluuikld&r, 3 All. 6o. 

a Sec. 4, cl. (q), supra. 

3 io Born. 511. 

4 .Sec oKo sec. 57 infra, and tlie 
Act* relating to Arms (XI of 1878,Fe ' 

12) ; Cantonments (III of 1880, tec. 

17); Criminal Tribes (XXVII of 1871, 
nec. 20); Cruelty to Animals (Ben. 
Act. IU of 1869, see. 1); Excise Act 


XXII of 1881, sec. 27, and Ben. 
Act VII of 1878, secs. 40, 41); Gam¬ 
bling (Act III of 1867, eec. 13 ; Ben. 
Act II of 1867, sec. 11, etc.); Hail- 
ways (Act I V of 1879, secs. 48, 49); 
KoalIs and streets (V of 1861, 1: . 0 . 34) ; 
Salt Ben. Act VII of 1864, Bee. 24); 
Mad. Act I of 1882, sec. 4 ; Bom. Act 
VII of 1873). » gee. 87. 

• Penal Code, sec. 415. 
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sixthly —any person reasonably suspected of being' a deserter 
from Her Majesty's Army or Navy, or of belonging to Her 
Majesty's Indian Marine Sendee and being illegally absent 
from that service 1 * * * V . 

This section applies to the police in the towns of Calcutta 
and Bombay. 


55. Any officer in charge of a police-station may, in like Arrest of 
manner, arrest* or cause to be arrested— h^tua^ 

{a) any person found taking precautions to conceal his robbers, 
presence within the limits of such station, under circum¬ 
stances which afford reason to believe that he is taking such pre¬ 
cautions with a view to committing a cognisable offence 2 ; or 
(£) any person within the limits of such station who has 
no ostensible means of subsistence, or who cannot give 
a satisfactory account of himself 3 ; or 

( c ) au y person who is by repute an habitual robber, house¬ 
breaker or thief, or an habitual receiver of stolen property 
knowing it to be stolen, or who by repute habitually commits 
extortion or in order to the committing of extortion habitually 
puts or attempts to put persons in fear of injury. 

This section applies to the police in the towns of Calcutta 
and Bombay 4 . 


56. When any officer in charge of a police-station requires Procedure 
any officer subordinate to him to arrest without a warrant 
(otherwise than in his presence) any person who may lawfully officer de- 
be arrested without a warrant, he shall deliver to the officer ordffiate*to 
required to make the arrest an order in writing, specifying 

the person to be arrested and the offence for which the arrest warrant, 
is to be made. 

This section applies to the police in the towns of Calcutta 
and Bombay 4 . 

57. When any person in the presence of a police-officer Refusal to 
commits or is accused of committing a nan-cognisable offence gn ; lmme 
and refuses on demand of a police-officer to give his name denee. 


1 See the \rmy Discipline and 

Regulation Act, 44 A 45 Vic., c. 58, 

pecs. 154, 163 (1) ./), &eh. 4. See 

also the Indian Articles of War, Act 

V of 1869. 

VOL. II. G 


3 See sec. 4, cl. (y). 

3 As to the apprehension of lunatics, 
sec Act XXXVI of 1858; of vagrants, 
IX of 1874. sec. 4. 

4 Act X oi j886 , sec. 3. 


whists 
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and residence, or gives a name or residence which such officer 
has reason to believe to be false, he may be arrested by such 
officer in order that his name or residence may be ascertained; 
and he shall, within twenty-four hours from the arrest, be 
forwarded to the nearest Magistrate, unless, before the expi¬ 
ration of that time, his true name and residence are ascer¬ 
tained, in which case he shall be released on his executing 
a bond for his appearance before a Magistrate if so required. 

Pursuit of 58. A police-officer may, for the purpose of arresting 
offenders w ithout warrant any person whom he is authorised to arrest 
jurisdic- under this chapter, pursue such person into any place in 
tions. British India 1 . 


Arrest by 

private 

persona. 


Procedure 
on such 
arrest. 


59. Any private person may arrest any person who, in 
his view, commits a non-bailable and cognisable offence 2 , or 
who has been proclaimed as an offender 3 ; 

and shall, without unnecessary delay, make over any person 
so arrested to a police-officer; or, in the absence of a police- 
officer, take such person to the nearest police-station. 

If there is reason to believe that such person comes under 
the provisions of section 54 , a police-officer shall re-arrest 
him. 

If there is reason to believe that he has committed a non- 
cognisable offence, and he refuses on the demand of a police- 
officer to give his name and residence, or gives a name or 
residence which such officer has reason to believe to be false, 
he shall be dealt with under the provisions of section 57 . If 
there is no reason to believe that he has committed any 
offence, he shall be at once discharged. 


Person ar- 60. A police-officer making an arrest without warrant 

token be be without unnecessary delay and subject to the pro- 

fore Mag»- visions herein contained as to bail, take or send the person 
trate or 


J As to arrests in ft foreign country, 
see Act XXI of 1879. 

2 See sec. 4, clausoa (q) and (r\ 
oupra. 

3 Where tlie Iniund Emigration Act 
ib in force, the employer, or any person 
acting on behalf of the employer, of a 
deserting labourer may arrest him 
without warrant or police assistance 


(Act I of 1882, sec. 172)* Private 
persons may also arrest persons con¬ 
veying arms etc. under suspicious 
circumstances. Act XI of 187S, Bee. 
12. Power to arrest is also given by 
special and local Acta to certain offi¬ 
cers and employes connected with 
canals, customs, excise, forests, opium, 
railways, salt, and tramways. 


MiNisr^ 
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arrested before a Magistrate having jurisdiction in the case, 
or before the officer in charge of a police-station. 

61. No police-officer shall detain in custody a person 
arrested without warrant 1 for a longer period than under all 
the circumstances of the case is reasonable, and such period 
shall not, in the absence of a special order of a Magistrate 
under section 167, exceed twenty-four hours exclusive of the 
time necessary for the journey from the place of arrest to 
the Magistrate's Court. 


<SL 


officer in 
charge of 
police- 
station. 
Person ar¬ 
rested not 
to be de¬ 
tained 
more than 
24 hours. 


62. Officers in charge of police-stations 2 shall report to Tolice to 
the District Magistrate, or, if he so directs, to the Sub- ^p^hem 
divisional Magistrate, the cases of all persons arrested without aion3. 
warrant, within the limits of their respective stations, whether 
such persons have been admitted to bail or otherwise. 


63. No person who has been arrested by a police-officer Discharge 

shall be discharged except on his own bond, or on bail, or app^° n 
under the special order of a Magistrate. bended: 

64. M hen any offence is committed in the presence of Offence 
a Magistrate within the local limits of his jurisdiction, he 

may himself arrest or order any person to arrest the offender, trate’s pre- 
and may thereupon, subject to the provisions herein contained eencc ' 
as to bail, commit the offender to custody. 

65. Any Magistrate may at any time arrest or direct the Arrest by 
arrest, in his presence, within the local limits of his juris- 
diction, of any person for whose arrest he is competent at Magis- 
the time and in the circumstances to issue a warrant. 


66 . If a person in lawful custody escapes or is rescued, Power, on 
the person from whose custody lie escaped or was rescued p^\*e 
may immediately pursue and arrest liim in am place in retake. 
British India. 


67 The provisions of sections 47, 4^ and 49 shall apply Provisions 
to arrests under section 66, although the person making any 
such arrest is not acting under a warrant and is. not. a police- 49 »pply 

officer having authority to arrest. under sec¬ 

tion 66 . 


1 As to persons arrested under a warrant, see sec. 81, 
‘ *Sec. 4, cl. t o , supra. 


i) 2 
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CHAPTER VI. 

OF PROCESSES TO COMPEL APPEARANCE. 

A. — Summons. 

Form of 68 . Every summons, issued by a Court under this Code 
bummons. be i Hi duplicate signed and sealed by the 

presiding officer of such Court, or by such other officer as 
the High Court may, from time to time, by rule direct 2 . 

Summons Such summons shall be served by a police-officer; or, 
•served™ su ^j ec ^ to suc ^ rules consistent with this Code as the Local 
Government may prescribe in this behalf, by an officer of 
the Court issuing it. 

This section applies to the police in the towns of Calcutta 
and Bombay 3 . 

Summons 69, The summons shall, if practicable, be served personally 
served. ■ on the P ers o n summoned, by delivering or tendering to him 
one of the duplicates of the summons 4 . 

Si gnat ui e Every person on whom a summons is so served shall, if 
fo/sum^ so required by the serving officer, sign a receipt therefor on 
mons. the back of the other duplicate. 

Service 70 . Where the person summoned cannot by the exercise 
Ton sum* °f due diligence be found, the summons may be served by 
moned can- leaving one of the duplicates for him with some adult male 
found. member of his family, or, in a Presidency-town, with his 
servant residing with him; and the person with whom the 
summons is so left shall, if so required by the serving officer, 
sign a receipt therefor on the back of the other duplicate. 

Procedure 71. If the signature mentioned in sections 6g and 70 can- 
cei pt c*n n °t ^y the exercise of due diligence be obtained, the serving 
not be ol>- officer shall affix one of the duplicates of the summons to 
some conspicuous part, of the house or homestead in which the 
person summoned ordinarily resiics; and thereupon the sum¬ 
mons shall be deemed to have been duly served. 

1 Sec. 4, cl. («), supra, p. $B. 3 8ee 8 * c - *• 

3 As to tho form of the summons, * Merely showing tho summons is 
see 5 All. 8, per Straight J . not enough, 5 Bom. H. C., Cr. Ca. 20. 
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72. Where the person summoned is in the active service of Service on 
the Government or of a Railway Company, the Court issuing Govern-° f 
the summons shall ordinarily send it in duplicate to the head ment or of 
of the office iu which such person is employed; and such head 
shall thereupon cause the summons to be served in manner 
provided by section 69 , and shall return it to the Court with 
the endorsement required by that section. 


73. When a Court desires that a summons issued by it Service of 
shall be served at any place outside the local limits of its 
jurisdiction, it shall ordinarily send such summons in duplicate local limits, 
to a Magistrate within the local limits of whose jurisdiction 

the person summoned resides or is, to be there served. 

74. When a summons issued by a Court is served outside Proof of 
the local limits of its jurisdiction, and in any case where the eer y* ce * n 

/y> i t i • v sucn 

ollicer who has served a summons is not present at the hearing and when 

of the case, an affidavit, purporting to be made before a offiler^not 

Magistrate, that such summons has been served, and a dupli- present. 

cate of the summons purporting to be endorsed (in manner 

provided by section 69 or section 70 ) by the person to whom 

it was delivered or tendered or with whom it was left, shall 

be admissible in evidence, and the statements made therein 

shall be deemed to be correct unless and until the contrary is 

proved. 

The affidavit mentioned in this section may be attached to 
the duplicate of the summons and returned to the Court. 


B .— Warrant of Arrest. 

75. Every warrant of arrest issued by a Court under this Form of 

Code shall be in writing, signed by the presiding officer, or, in oi 

the case of a Bench of Magistrates, by any member of such 

Bench; and shall bear the seal of the Court 1 . 

Every such warrant shall remain in force until it is can- Contin- 

celled by the Court which issued it, or until it is executed. uance 

warrant. 

76. Any Court issuing n warrant for the arrest of any Court mav 
person may in its discretion direct by endorsement on the d . irvCfc900U * 
warrant that, if such person execute a bond with sufficient taken, 
sureties for his attendance before the Court at a specified lime 

1 It need not be sealed by the presiding officer. 
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and thereafter until otherwise directed hy the Court, the 
officer to whom the warrant is directed shall take such security 
and shall release such person from custody 1 . 

The endorsement shall state (a) the number of sureties, (b) 
the-amount in which they and the person for whose arrest the 
warrant is issued are to be respectively bound, and (e) the time 
at which lie is to attend before the Court. 

Whenever security is taken under this section, the officer to 
■whom the warrant is directed shall forward the bond to the 
Court. 

77- A warrant of arrest shall ordinarily 2 be directed to one 
or more police-officers, and, when issued by a Presidency 
Magistrate, shall always be so directed; but any other Court 
issuing such a warrant may, if its immediate execution is 
necessary and no police-officer is immediately available, direct 
it to any other person or persons ; and such person or persons 
shall execute the same. 

TV hen a warrant is directed to more officers or persons than 
one, it may he executed by all, or by any one or more, of 

them. 

78 A District Magistrate or Sub-divisional Magistrate 
may direct a warrant to any landholder, farmer or manager 
of land within his district or sub-division for the arrest of any 
escaped convict, proclaimed offender or person who has been 
accused of a non-bail able offence, and who has eluded pursuit. 

Such landholder, farmer or manager shall acknowledge in 
writing the receipt of the warrant, and shall execute it if the 
person for whose arrest it was issued is in, or enters on, his 
land or farm, or the land under his charge 

When the person against whom such warrant is issued is 
arrested, he shall be made over with the warrant to the nearest 
police-officer, who shall cause him to be taken before a Magis¬ 
trate having jurisdiction in the case, unless security is taken 
under section 7 6 . 

1 In lien of executing the bond, 2 5 D* 11 - 2 74 - 
money or Ooveiaiinent promissory 5 I* or the punishment annexed to 
notes may be depocitod under see. breach of this obligation, see tho 
513. Penal Code, sec. 187, 
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79 . A warrant directed to any police-officer may also be Warranty 
executed by any otber police-officer wbose name is endorsed p 0 ij ce . 
upon the warrant by the officer to whom it is directed or officer, 
endorsed. 


80. The police-officer or other person executing a warrant 
of arrest shall notify the substance thereof to the person to be 
arrested., and, if so required, shall show him the warrant h 


Notifi¬ 
cation of 
substance 
of warrant. 


81. The police-officer or other person executing a warrant 
of arrest shall (subject to the provisions of section 7 6 as to 
security) without unnecessary delay bring the person arrested 
before the Court before which lie is required by law to pro- 
duce such person. 

82. A warrant of arrest may be executed at any place in 
British India. 


Person 
arrested to 
be brought 
before 
Court with¬ 
out delay. 


Where 
warrant 
may be 


83. When a warrant is to be executed outside the local 
limits of the jurisdiction of the Court issuing the same, such 
Court may, instead of directing such warrant to a police-officer, 
forward, the same by post or otherwise to any Magistrate or 
Commissioner of Police within the local limits of whose juris¬ 
diction it is to be executed. 

The Magistrate or Commissioner to whom such warrant is 
so forwarded shall endorse his name thereon, and, if practicable, 
cause it to be executed within the local limits ; ction. 


executed. 


Warrant 
forwarded 
to Magis¬ 
trate for 
execution 
outside 


juris¬ 

diction. 


84. When a warrant directed to a police-officer is to he Warrant 
executed beyond the local limits of the jurisdiction of the to 

Court issuing the same, lie shall ordinarily take it for endorse- officer for 
ment either to a Magistrate or to a police-officer not below 
the rank of an officer in charge of a station, within the local 
limits of whoso jurisdiction the warrant is to be executed. 

Such Magistrate or police-officer shall endorse his name 
thereon, and such endorsement shall be sufficient authority to 


1 The police-officer should therefore 
not attempt to arrest unless ho has 
the warrant in his possession, 5 All. 
318. Ar to the protection of a police- 
officer authorised by the warrant to 
arrest A, who arrests B in good faith 
believiug him to be A. see the Peual 


Code, sec. 79. The samo section pro¬ 
tects a police-officer who without a 
warrant arrests A, believing in good 
faith that A has committed a cog¬ 
nisable offence, when in fact no such 
offence has been committed. 


NlINlSr^ 
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the police-officer to whom the warrant is directed to execute 
the same within such limits, and the local police shall, if so 
required, assist such officer is executing such warrant. 

Whenever there is reason to believe that the delay occasioned 
by obtaining the endorsement of the Magistrate or police- 
officer within the local limits of whose jurisdiction the warrant 
is to be executed will prevent such execution, the police-officer 
to whom it is directed may execute the same without such 
endorsement in any place beyond the local limits of the juris¬ 
diction of the Court which issued it. 

This section-applies to the police in the towns of Calcutta 
and Bombay 1 . 



Procedure 85. When a warrant of arrest* is executed outside the dis- 
of person in which it was issued, the person arrested shall, unless 

against the Court which issued the warrant is within twenty miles of 
rant issued. the place of arrest, or is nearer than the Magistrate or Com¬ 
missioner of Police within the local limits of whose jurisdiction 
the arrest was made, or unless security is taken under section 
76 , be taken before such Magistrate or Commissioner. 


Procedure * 86. Such Magistrate or Commissioner shall, if the person 
tratebefore arreste( i appears to be the person intended by the Court which 
whom per- issued the warrant, direct his removal in custody to such 
sonarresti- Q our £ . provided that if the offence is bailable 2 , and such per- 
brought. gon is ready and willing to give bail to tlie satisfaction of such 
Magistrate or Commissioner, or a direction has been endorsed 
under section 76 on the warrant and such person is ready and 
willing to give the security required by 6 uch direction, the 
Magistrate or Commissioner shall take such bail or security, 
as the ease may be, and forward the bond 3 to the Court which 
\ issued tlje warrant. 

Nothing in this section shall be deemed to prevent a police- 
officer Jrom taking security under section 76 . 

G\—Proclamation and Attachment . 

Procla- 87- If buy .Court lias reason to believe (whether after 
prrsf^a^ taking evidence or not) that any person against whom a 
sending, warrant has been issued by it has absconded 4 or is concealing' 

1 Ah to Madras, woe see. 1. 2 ®6C* 4, «1. (r), supra. 

J JSn tlw* form, ttched. V. No. 3. * 4 Mad. 393. 
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himself so that suph warrant cannot be executed, such Court 
may publish a written 1 proclamation 2 requiring him to appear 
at a specified place and at a specified time not less than thirty 
days from the date of publishing such proclamation. 

The proclamation shall be published as follows :— 

(<z) it shall be publicly read in some conspicuous place 
of the town or village in which such person ordinarily 
resides; 

(i h ) it shall be affixed to some conspicuous part of the house 
or homestead in which such person ordinarily resides, or to 
some conspicuous place of such town or village ; and 

(<?) a copy thereof shall be affixed to some conspicuous part 
of the Court-house. 

A statement by the Court issuing the proclamation to the 
effect that the proclamation was duly published on a specified 
day shall be conclusive evidence that the requirements of this 
section have been complied with, and that the proclamation 
was published on such day. 


88. The Court may, after issuing a proclamation under Attach- 
section 87 , order the attachment 3 of any property, moveable J^periy 0 f 
or immoveable, or both, belonging to flic proclaimed person, person ab- 

Sueh order shall authorise the attachment of any property scondin S• 
belonging to such person within the district in which it is 
made ; and it shall authorise the attachment of any property 
belonging to such person without such district, when endorsed 
by the District Magistrate or Chief Presidency Magistrate 4 
within whose district such property is situate. 

If the property ordered to he attached be debts or other 
moveable property, the attachment under this section shall 
he made— 

(a) by seizure; or 

( b ) by thq appointment of a receiver; or 

(c) by all order in writing prohibiting the delivery of such 
property to the proclaimed person or to any one on his be- 
half; or 

1 Sec 4 cl (e) Penal Cotie, sec. 174. 

» See tho form, Sohed. V. No. 4. 3 See form., Scbed. V. No. 6. 

For the pnnibbment for not attending 
in obedience to the proriamation, seo 
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(d) by all or any two of sncli methods, as the Court thinks 
fit. 

If the property ordered to be attached be immoveable, the 
attachment under this section shall, in the case of land 
paying revenue to Government, be made through the Col¬ 
lector of the District in which the land is situate, and in all 
other cases— 

(e) by taking possession ; or 

(f) ky the appointment of a receiver; or 

(fj) b 7 an or der in writing prohibiting the payment of rent 
or delivery of property to the proclaimed person or to any one 
on his behalf; or 

(h) by all or any two of such methods, as the Court thinks 
fit 1 . 

The powers, duties and liabilities of a receiver appointed 
under this section shall be the same as those of a receiver 
appointed under Chapter XXXVI of the Code of Civil Pro¬ 
cedure. 

If the proclaimed person does not appear within the time 
specified in the proclamation, the property under attachment 
shall be at the disposal of Government 2 ; but it shall not be 
sold until the expiration of six months from the date of the 
attachment, unless it is subject to speedy and natural decay, 
or the Court considers that the sale would be for the benefit 
of the owner, in either of which cases the Court may cause 
it to be sold whenever it thinks fit. 

89. If, within two years from the date of the attachment, 
any person whose property is or has been at the disposal of 
Government, under the last paragraph of section 88, appears 
voluntarily or is apprehended and brought before the Court by 
whose order the property was attached, and proves to the 
satisfaction of such Court that he did not abscond or conceal 
himself for the purpose of avoiding execution of the warrant, 
and that he had not such notice of the proclamation as to 

1 The law mokes no provision for cl. (cO* S 06 6 All. 487. 
the Magistrate investigating the claims J [) Dftl. ^63. So long as the nttach- 

of third persons to property which has ment by the Magistrate continues, no 
been attached. His proceedings under title ' an be conferred by attachment 
this section arc, therefore, not ‘judi- and sale nubaequently made in execu- 
cinl proceedings ’ in tlie pcubc of sex . 4, tion of a money-docree, ibid. 


CHAPTER VI. PROCESSES TO COMPEL APPEARANCE. 91 

enable him to attend within the time specified therein, such 
property, or, if the same has been sold, the nett proceeds of 
the sale, or if part only thereof has been sold, the nett pro¬ 
ceeds of the sale and the residue of the property, shall, after 
satisfying* thereout all costs incurred in consequence of the 
attachment, be delivered to him 1 . 



D.—Other rules regarding processes . 

90. A Court may, in any case in which it is empowered Issue of 

, . ~ n ii p warrant m 

by this Code to issue a summons for the appearance ot an) lieu c f ? or 
person other than a juror or assessor, issue, after recording its a ^ tion 
reasons in writing, a warrant 2 for his arrest— mons. 

(a) if, either before the issue of such summons, or after the 
issue of the same but before the time fixed for his appearance, 
the Court sees reason to believe that he has absconded 3 or will 
not obey the summons ; or 

( h ) if at such time he fails to appear and the summons 
is proved to have been duly served in time to admit of his 
appearing in accordance therewith and no reasonable excuse 
is offered for such failure. 


91. When any person for whose appearance or arrest the Power to 
officer presiding in any Court is empowered to issue a sum- |or appeal- 
mons or warrant is present in such Court, such officer may ance. 
require such person to execute a bond with or without sureties 
for his appearance in such Court. 


92. When any person who is bound by any bond taken Arrest on 
under this Code to appear before a Court does not so appear, 
the officer presiding in such Court may issue a warrant appear- 
directing that such person be arrested and produced before 
him. 


93 The provisions contained in this chapter relating to a Provision* 

minions and warrant and their issue, service and execution « 

mil, so far as may be, apply to every summons and every *PpH<»bl. 

'arrant of arrest issued under this Code. monsrs and 

warrant* of 

* Any Magistrate may order delivery, Sched. 

1 See form, Sched. V. No. 7. 4 393 ' 




92 


THE CODE OP CRIMINAL PROCEDURE. 


Summons 
to produce 
document 
or other 
thing. 


Procedure 
as to let¬ 
ters and 
telegrams. 


CHAPTEE VII. 

OF PROCESSES TO COMPEL THE PRODUCTION OF DOCUMENTS 
AND OTHER MOVEABLE PROPERTY AND FOR THE DISCOVERY 
OF PERSONS "WRONGFULLY. CONFINED. 

A.—Summons to produce. 

94. Whenever any Court, or, in any place beyond the 
limits of the towns of Calcutta and Bombay, any officer in 
charge of a police-station l , considers that the production of 
any document Or other thing is necessary or desirable for the 
purposes of any investigation, inquiry, trial or other proceeding 
under this Code by or before such Court or officer, such Court 
may issue a summons, or such officer a written order, to the 
person in whose possession or pow r er such document or thing 
is believed to be, requiring him to attend and produce it, or 
to .produce it at the time and place stated in the summons or 
order. 

Any person required under this section merely to produce 
a document or other thing shall be deemed to have complied 
with the requisition if he cause such document or thing to 
be produced instead of attending personally to produce the 
same. 

Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872 , sections 123 and 124 2 , or to apply to a 
letter, post-card, telegram or other document in the custody 
of the Postal or Telegraph authorities. 

95 . If any document in such custody is, in the opinion of 
any District Magistrate, Chief Presidency Magistrate, High 
Court or Court of Session, wanted for the purpose of any 
investigation, inquiry, trial or other proceeding under this 
Code, 6 uch Magistrate or Court may require the Postal or 
Telegraph authorities, as the case may be, to deliver such 
document to such person as such Magistrate or Court directs. 

' Sec. 4, cl. (o) t supra. Persons summoned to produce docu- 

3 which regulate the giving of evi- ments do not become witnesses by 
donee as to affairs of State And the merely producing them. See the Evi- 
diseloeure of official communications. dence Act, sec. 139, 
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If any such document is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District 
Superintendent of Police, wanted for any siich purpose, he 
may require the Postal or Telegraph Department, as the case 
may be, to cause search to be made for and to detain such 
document, pending the orders of any such District Magistrate, 
Chief Presidency Magistrate or Court. 


,<SL 


B. — Scarch-zcar rants. 

96. Where any Court has reason to believe that a person to When 
whom a summons or order, under section 94 or a requisition 
under section 95 , paragraph one, has been or might be ad-may be 
dressed will not or would not produce the document or other 
thing as required by such summons or requisition, 

or where such document or other thing' is not known to the 
Court to be in the possession of any person, 

or where the Court considers that the purposes of any inquiry, 
trial or other proceeding under this Code will be served by a 
general search or inspection, 

it may issue a search-warrant; and the person to whom 
such warrant is directed may search or inspect in accordance 
therewith and the provisions hereinafter contained l . 

Nothing herein contained shall authorise any Magistrate, 
other than a District Magistrate or Chief Presidency Magis¬ 
trate, to grant a warrant to search for a document in the 
custody of the Postal or Telegraph authorities 2 . 


97. The Court may, if it thinks fit, specify in the warrant 3 Power to 
the particular place or part thereof to which only the search 
or inspection shall extend; and the person charged with the 
execution of such warrant shall then search or inspect only the 
place or part go specified. 


98. If a District Magistrate, Sub-divisional Magistrate, Search of 
Presidency Magistrate or Magistrate of the first class. Upon 
mformation and after such inquiry as he thinks necessary, has contain 
reason to believe that any place is used for the dqwsit or sale P 
of stolen property, 

or for the deposit or sale or 


manufacture of forged docu- ^ cumeut8 ' 


» See.ec. lot. ’ See scj. k>i, 5 5 ° 

3 See the form, Sched. "V No. . 
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ments, false seals or counterfeit stamps or coin, or instruments 
or materials for counterfeiting coin or stamps or for forging, 
or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for counter¬ 
feiting. coin or stamps or for forging, are kept or deposited 
in any place, 

he may by his warrant authorise any police-officer above 
the rank of a constable— 

(«) to enter, with such assistance as may be required, such 
place, and 


(6) to search the same in manner specified in the warrant, 
and 

(c) to take possession of any property, documents, seals, 
stamps or coins therein found which he reasonably suspects to 
be stolen, unlawfully obtained, forged, false or counterfeit, 
and also of any such instruments and materials as aforesaid, 
and 

(d) to convey such property, documents, seals, stamps, 
coins, instruments or materials before a Magistrate, or to 
guard the same on the spot until the offender is. taken before 
a Magistrate, or otherwise to dispose thereof in some place of 
safety, and 

(e) to take into custody and carry before a Magistrate 
every person found in such place who appears to have been 
privy to the deposit, sale, or manufacture or keeping of any 
such property, documents, seals, stamps, coins, instruments or 
materials, knowi ng or having reasonable cause to suspect the 
said property to have been stolen or otherwise unlawfully 
obtained, or the said documents, seals, stamps, coins, instru¬ 
ments or materials to have been forged, falsified or counter¬ 
feited, or the said instruments or materials to have been or to 
be intended to be used for counterfeiting coin or stamps or for 
forging. 


Disposal 99. When, in the execution of a search-warrant at any 
fouudm 8 P^ ac '° beyond the local limits of the jurisdiction of the Court 
yord ju P g i BSne d ^ ie same, any of the things for which search is 

diction!* 19 made are found, such things, together with the list of the 
same prepared under the provisions hereinafter contained, shall 
be immediately taken before the Court issuing the warrant, 
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unless such place is nearer to the Magistrate having' juris¬ 
diction therein than to such Court, in which case the list and 
things shall be immediately taken before such Magistrate; 
and, unless there be good cause to the contrary, such Magis¬ 
trate shall make an order authorising them to be taken to 
such Court. 



C.—Discovery of persons wrongfully confined. 

100 . If any Presidency Magistrate, Magistrate of the first Search for 
class or Sub-divisional Magistrate has reason to believe that 
any person is confined under such circumstances that the con- confined, 
finement amounts to an offence 1 , he may issue a search-warrant, 
and the person to whom such warrant is directed may search 
for the person so confined; and such search shall be made in 
accordance therewith, and the person if found shall be imme¬ 
diately taken before a Magistrate, who shall make such order 
as in the circumstances of the case seems proper 2 . 


General provisions relating to searches. 

101 . The provisions of sections 43, 75, 77, 79, 82, 83 and Direction 

84 u shall, so far as may be. apply to all search-warrants issued search 
undei section 96, section 98, or section zoo. , warrants. 

102 . henever any place liable to search or inspection Persons in 

under this chapter is closed, any person residing in, or being chftr £ e of 

in charge of, such place shall, on demand of the officer or other place to 

person executing the warrant and on production of the warrant aUow t 

y search. 

allow him free ingress thereto, and afford all reasonable 
facilities for a search therein. 

If ingress into such place cannot be so obtained, the officer 
or other person executing the warrant may proceed in manner 
provided by section 48. 


103 . Befoi making a search under this chapter, the .Search to 
officer or other person about to make it shall call upon two or 
more respectable inhabitants of the locality in winch the place witness- 
to be searched is situate to attend and witness the search. 

The search shall be made in their presence, and a list of all 


1 See the Penal Code, sees. 339. 340. 

* For the power of the High Courts 
in Calcutta, Madras and Bombay to 
issue directions in the nature of a 
habeas corpus, see see. 491, infra. 


For the powers of Presidency Magis- 

• \; 

the libcrati-n and restoration of 
female?, see sc. 551. 

• Afi to executing warrants of arrest 
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things seized in the course of such search and of the places in 
which they are respectively found shall be prepared by such 
officer or other person and signed by such witnesses, but no 
person witnessing a search under this section shall be required 
to attend the Court as- a witness of the search unless specially 
summoned by it. 

The occupant of the place searched, or some person in his 
behalf, shall, in every instance, be permitted to attend during 
the search, and a copy of the list prepared under this section, 
signed by the said witnesses, shall be delivered to such occu¬ 
pant or person at his request. 

E. — Miscellaneous . 

104 . Any Court may, if it thinks fit, impound any docu¬ 
ment or other tiling produced before it under this Code. 

105 . Any Magistrate may direct a search to be-made in 
his presence of any place for the search of which he is com¬ 
petent to issue a search-warrant 1 . 

1 See sees. 96-99, supra. 
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PART IV. 

PREVENTION OF OFFENCES. 


CHAPTER VIII. 


OF SECURITY FOR KEEPING THE PEACE AND FOR GOOD 
BEHAVIOUR. 

A.—Security for keeping the Peace on Conviction . 

106 . Whenever any person accused of rioting* 1 , assault 2 or Security 
other breach of the peace, or of abetting 3 the same, or °f 
assembling armed men or taking other unlawful measures peace on 
with the evident intention of committing the same, or any C0UVjCtlcU * 
person accused of committing criminal intimidation by 
threatening injury to person or property 4 , is convicted of such 
offence before a High Court, a Court of Session or the Court 
of a Presidency Magistrate, a District Magistrate, a Sub- 
divisional Magistrate or a Magistrate of the first class 5 * , 
and such Court is of opinion that it is necessary to require 
such person to execute a bond G for keeping the peace, 

such Court may, at the time of passing sentence on such 
person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the peace 
during such period, not exceeding three years, as it thinks 
fit to fix 7 . 

If the conviction is set aside on appeal or otherwise, the 
bond so executed shall Become void s . 


1 Penal Code, sec. 146. 

a Penal Code, sec. 351. 

a Penal Code, sec, 107. 

4 Sec 2 All. 351, 

a or a Bench of Magistrates, of 
which one is a Magistrate of the first 
class, sec. 15. 

fl See the form, Sched. V. No. 10. 
A s to the period For which the security 

VOL. II. 


is required, see sec. 1 20. 

7 That a deposit of money or 
Government Promissory notes may 
bo taken in lieu of the hond, see see. 

Tf the accused neither executes 
the bond nor makes the deposit, 
he may bo imprisoned under Bee. 

• N. W. P. p. 375 ' 
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B.—Security for keeping the Peace in other Cases and 
Security for Good Behaviour . 

107 . Whenever a Presidency Magistrate, District Magis¬ 
trate, Sub-divisional Magistrate or Magistrate of the first 
class receives information 1 that any person 2 is likely to com¬ 
mit a breach of the peace, or to do any wrongful 3 act that 
may probably occasion a breach of the peace, within the 
local limits of such Magistrate's jurisdiction, or that there 
is within such limits a person who is likely to commit 
a breach of the peace or do any wrongful act as aforesaid 
in any place beyond such limits, the Magistrate may, in 
manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, with 
or without sureties, for keeping the peace for such period 
not exceeding one year as the Magistrate thinks fit to fix 4 . 

108 . When any Magistrate not empowered to proceed 
under section 107, or a Court of Session or High Court, 
has reason to believe that any person is likely to commit 
a breach of the peace or to do any wrongful act that may 
probably occasion a breach of the peace, and that such breach 
of the peace cannot be prevented otherwise than by detaining 
such person in custody, such Magistrate or Court may issue 
a warrant for his arrest (if he is not already in custody or 
before the Court.), and may send him before a Magistrate 
empowered to deal with the case under section 107. 

A Magistrate before whom a person is sent under this 
section may in his discretion detain such person in custody 
until the completion of the inquiry hereinafter prescribed. 


1 Tills must be * clear and definite,’ 
* directly affecting the person against 
whom process is issued, and it should 
disclose tangible facts and details, so 
that it may afford notice to such 
person of what he is to come pre¬ 
pared to meet,’ 6 All. 30, per Straight 
Offg. C.J., and see ibid. 136. The 
report of a subordinate Magistrate 
or a police-officer may be * informa¬ 
tion ’ for the purpose of this section, 
1 Mad. U. 240 \ though not for the 
purpoic of sec. 118, 6 Bum. IT. 0 .,(*r. 1. 

2 residing within the local limits 

of his jurisdiction, 6 All. 28. 

* 10 Ren. 441. A Magistrate 


cannot present A from exercising his 
rights of property because Z? would be 
likely to commit a breach of the peace 
if A did so. 

* This section does not empower a 
Magistrate to issue process on persons 
not residing within the limits of his 
district. Where a Magistrate be¬ 
lieves that certain persons resident 
beyond such limits are likely to break 
the pWe within his district, fce 
should have information of the fact 
laid before the Magistrate within 
whose district they reside, and have 
evidence in support thereof forth¬ 
coming, n Cal. 737. 
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109. Whenever a Presidency Magistrate, District Magis- Security 
trate, Sub-divisional Magistrate or Magistrate of the first behaviour 
class receives information— ^ rom va " . 

/ \ , i . . it* grants and 

(a) that any person is taking precautions to conceal his pre- suspected 
sence within the local limits of such Magistrate's jurisdiction, P ersons - 
and that there is reason to believe that such person is taking 
such precautions with a view to committing an offence, or 

(£) that there is within such limits a person who has no 
ostensible means of subsistence, or who cannot give a satis¬ 
factory account of himself, 

such Magistrate may, in manner hereinafter provided 1 , re¬ 
quire such person to show cause why he should not be 
ordered to execute a bond 2 , with sureties, for his good be¬ 
haviour for such period not exceeding six months as the 
Magistrate thinks fit to fix. 




110. Whenever a Presidency Magistrate, District Magis- Security 
trate, or Sub-divisional Magistrate, or a Magistrate 8 of the [ehfvi'our 
first class specially empowered in this behalf by the Local from habi- 
Government, receives information 4 that any person within the ders.° llen 
local limits of his jurisdiction is an habitual robber, house¬ 
breaker or thief 5 , or an habitual receiver of stolen property 
knowing the same to have been stolen 0 , or that he habitually 
commits extortion 7 , or in order to the committing of extortion 
habitually puts or attempts to put persons in fear of injury 8 , 
such Magistrate may, in manner hereinafter provided 1 , re¬ 
quire such person to show cause why he should not be 
ordered to execute a bond 9 , with sureties, for his good be¬ 
haviour for such period not exceeding three years as the 


Magistrate thinks fit to fix 10 . 

1 Secs, ii 2-n 7; Bee n Cal. 13. 

a For the form see Selied. V. No. 11. 

3 Act X of 1886, sec. 5. 

4 Conversations out of Court are 
not proper material for acting ui>on. 
6 All. 132, per Straight J., and see 2 
All. S35. 

5 See Penal Code, secs. 3/8, 390, 
445 * 

6 Penal Code, secs. 410, 411. 

7 Penal Code, sec. 383. 

H Penal Code, see. 385. The section 
does not, as it ought, apply to habitual 
protectors or harbourers of thieves, 
or to habitual aiders in the con* 


cealmeut or disposal of stolen property. 

9 See fc rm, Sched. V. No. 11:4 Mad. 
H. C. Rulings, xlvii. The amount 
of security should be such as to afford 
the person concerned a fair chance 
of complying with the order. 

10 Tho mere fact that a person 
from whom security is required has 
beoii previously convicted of offence* 
against property does not justifx pro- 
cecdiag* under this section. There 
must bo evidence that lie bn* done 
Borne act indicating au intontiou to 
return to hia former course of life, 10 
Bom. 174 : 13 CttL 5 J °. 


H 2 
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The ^ voyislons sec ti° ns 109 and 1 to do not apply 
pean va- to European Britisli subjects in cases where they may be 
grants. dealt with under the European Vagrancy Act, 1874 1 . 


Order to 112. V hen a Magistrate acting under section 107 , section 

be made. ,. . 

109 or section no deems it necessary to require any person 
to show cause under such section, he shall make an order 
in writing, setting forth the substance of the information 
received 2 , the amount of the bond to be executed, the term 
for which it is to be in force, and the number, character 
and class 3 of sureties (if any) required 4 . 

hi re-pect ^*13. ^ person in respect of whom such order is made 
of person is present in Court, it shall be read over to him, or, if he 
Cmirt^ in so desires, the substance thereof shall be explained to him 5 . 

or ^ warrant ^14. ^ ® ac k person is not present in Court, the Magistrate 
in case of shall issue a summons 6 requiring him to appear, or, when 
bo present. suc ^ P erson is in custody, a warrant directing the officer 
in whose custody he is to bring him, before the Court: 

. Provided that, whenever it appears to such Magistrate, 
upon the report of a police-officer or upon other information 
(the substance of which report or information shall be re¬ 
corded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach 
of the peace cannot be prevented otherwise than by the im¬ 
mediate arrest of such person 7 , the Magistrate may at any 
time issue a warrant for his arrest. 


Copy of 115. Every summons or warrant issued under section 114 
under a. 113 shall be accompanied by a copy of the order made under 
toaccom- section 112 , and such copy shall be delivered by the officer 
mon* or 11 serving or executing such summons or warrant to the person 
warrant, served with, or arrested under, the same. 

Power to 116. The Magistrate may, if he sees sufficient cause, dis- 
vp'lth^ur- l>ense with the personal attendance of any person called upon 

1 i.e. where they are persons of * These provisions are directory 
European extraction found asking for only, not imperative, 8 CaL 724, per 
alms or wandering about without any Field J. 

visible moans of subsistence, Act IX 6 J 4 Dal. 60, disaenting from 6 
of 1874. Cal. 291. 

* 6 All. 214. 0 800 form, Sched. V. No. la. 

* 0. g. landholder*. 1 6 All. 138. 
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to show cause why he should not be ordered to execute a sonal &t- 
bond for keeping the peace, and may permit him to appear 
by a pleader 1 . 


117 . When an order under section 11 2 has been read or inquiry as 
explained under section 113, to a person present in Court, 
or when any person appears or is brought before a Magis- tion. 
trate in compliance with, or in execution of, a summons or 
warrant issued under section 114, the Magistrate shall pro¬ 
ceed to inquire into the truth of the information upon which 
he has acted, and to take such further evidence 2 as may 
appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, 
where the order requires security for keeping the peace, in 
the maimer hereinafter prescribed for conducting trials in 
summons-cases 3 ; and where the order requires security for 
g’ood behaviour, in the manner hereinafter prescribed for con¬ 
ducting trials in warrant-oases 4 * , except that no charge need 
be framed 6 . 

For the purposes of this section the fact that a person is 
an habitual offender may be proved by evidence of general 
repute or otherwise e . 


118 . If, upon such inquiry, it is proved that it is necessary Order to 
for keeping the peace or maintaining good behaviour, as the f^ity^ 
case may be, that the person in respect of whom the inquiry 
is made should execute a bond, with or without sureties, the 
Magistrate shall make an order accordingly 1 : 

Provided— 

first —that no person shall be ordered to give security of 
a nature different from, or of an amount larger than, or for 


1 Sec. 4, cl. («), supra, p. 63 ; and as 
to wlien the Magistrate ought to al¬ 
low appearance by a pleader, aee 12 
Gal. 133. 

a 5 Bom. H. C., Cr. 105 : 6 ibid. 1: 2 
All. 835, per Straight J.: 12 Gal. 520. 

3 Infra, chap. XX, ss. 241-250. and 
see cases in Mayne, P. C. p. 296. 

4 Infra, oha|>. XXI, as. 251-259. 

6 6 All. 132. Before making an 

order directing security for g<>< 1 be¬ 


haviour, the accused must be informed 
of the accusation which he ha? to 
moot aud given an opportunity of 
entering upon his defence, 11 Cal. 13. 

6 The mere record of previous con¬ 
victions on account of which he has 
undergone punishment does not satisfy 
the requirement* of secs, no, 117 and 
118 ; 10 Bom. 174. 

■» to appeals uguiunt this order, 
PCI SCC. 406 infra, and 9 Cal. 878. 
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a period longer than, that specified in the order made under 
section 11 % : 

secondly —that the amount o£ every bond shall be fixed with 
due regard to the circumstances of the case and shall not 
be excessive 1 : 

thirdly —that when the person in respect of whom the 
inquiry is made is a minor 2 , the bond shall be executed only 
by his sureties. 

119 . If, on an inquiry under section 117, it is not proved 
that it is necessary .for keeping the peace or maintaining good 
behaviour, as the case may be, that the person in respect of 
whom the inquiry is made should execute a bond, the Magis¬ 
trate shall make an entry, on the record to that effect, and, if 
such person is in custody only for the purposes of the inquiry, 
shall release him, or, if such person is not in custody, shall 
discharge him. 

C.—Proceedings in all Cases subsequent to Order to furnish 
Security . 

120 . If any person in respect of whom an order requiring 
security is made under section 106 or section 118 is, at the 
time such order is made, sentenced to, or undergoing a sentence 
of, imprisonment, the period for which such security is required 
shall commence on the expiration of such sentence. 

In other cases such period shall commence on the date of 
such order. 

121 . The bond to be executed by any such person shall bind 
him to keep the peace or to be of good behaviour, as the ease 
may be, and in the latter ease the commission or attempt to 
commit, or the abetment 8 of, any offence punishable with 
imprisonment 4 , wherever it may be committed, is a breach of 
the bond 5 . 

122 . A Magistrate may refuse to accept any surety for 
good behaviour offered under this chapter, on the ground that, 

1 2 Cal. 384:6 Cal. 14:4 Mad. H. C. 2 Act IX of 1875. 

Ruling... xlvii. The amount should 3 Penal Code, gee. 107. 
be such a* to afford the person against * T °h i. of this work, pp. 25, 26. 

whom the order is mafic a fair chance * As to the procedure thereon, see 

of complying with it. B©C- 5 f 4 
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for reasons 1 to be recorded by the Magistrate, such surety is 
an unfit person. 



123 . If any person ordered to give security under section Imprison- 
i o 6 or section 118 does not give such security on or before the ^faultof 
date on which the period for which such security is to be given security, 
commences, he shall, except in the case next hereinafter 
mentioned, be committed to prison, or, if he is already in 
prison, be detained in prison, until such period expires or until 
within such period he gives the security to the Court or 
Magistrate which or who made the order requiring it, or to 
the officer in charge of the jail in which the person so ordered 
is detained. 

When such person has been ordered by a Magistrate to give Proceed- 
security for a period exceeding one year, such Magistrate shall, to^e'laid 
if such person does not give such security as aforesaid, issue a 
warrant 2 directing him to be detained in prison pending the Court or 
orders of the Court of Session, or, if such Magistrate be a 
Presidency Magistrate, pending the orders of the High Court; 
and the proceedings shall be laid, as soon as conveniently may 
be, before such Court. 

Such Court, after examining such proceedings and requiring 
any further information or evidence which it thinks necessary, 
may pass such order on the case as it thinks fit 3 ; provided 
that the period (if any) for which any person is imprisoned for 
failure to give security shall not exceed three years. 

Imprisonment for failure to give security for keeping the Kind of 
peace shall be simple. 

Imprisonment for failure to give security for good behaviour 
may be rigorous 4 or simple as the Court or Magistrate in each 
ease directs 5 . 


124 . Whenever the District Magistrate or a 1 residency Power to 
Magistrate is of opinion that any person imprisoned 


1 The ground of refusal must be 

valid and reasonable, 22 Sutli. Cr. 37. 

3 See the forms, Scbed. V. N op. 1 3 , 14. 

3 There is no appeal from an order 
made by a District Magistrate under 
this section and, on reference by the 

Magistrate, confirmed by the Sessions 


Judge, 9 Cal. 878. 

* Tenal Code. sec. 53. 

5 As to the removal of persous 
detained in prison under this section 
see the section substituted by Act X 
of 1S86, sec. 35, for sec. 32 of tlio 
Prisoners' Act, 1S71. 
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failing to give security under this chapter, whether by the 
order of such Magistrate or that of his predecessor in office or 
of some subordinate Magistrate, may be released without 
hazard to the community or to any other person, he may order 
such person to be discharged 

Whenever the District Magistrate or a Presidency Magis¬ 
trate is of opinion that any person imprisoned for failing to 
give security under this chapter as ordered by the Court of 
Session or High Court may be released without such hazard, 
such Magistrate shall make an immediate report of the case 
for the orders of the Court of Session or High Court 2 , as the 
case may be, and such Court may, if it thinks fit, order such 
person to be discharged 2 . 

125 . The District Magistrate 3 may at any time, for 
sufficient reasons to be recorded in writing, cancel any bond 
for keeping the peace executed under this chapter by order of 
any Court- in his District not superior t-o his Court. 

126 . Any surety for the peaceable conduct or good 
behaviour of another person may at any time apply to a 
Presidency Magistrate, District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class to cancel any bond 
executed under this chapter within the local limits of his 
jurisdiction 4 . 

On such application being made, the Magistrate shall issue 
his summons or warrant, as he thinks fit, requiring the person 
for whom such surety is bound to appear or to be brought 
before him. 

When such person appears or is brought before the Magis¬ 
trate, such Magistrate shall cancel the bond, and shall order 
such person to give, for the unexpired portion of the term of 
such bond, fresh security of the same description as the original 
security. Every such order shall, for the purposes of sections 
121, 122, 123 and 124, be deemed to be an order made under 
section jo 6 or section 118, as the ase may be. 

' See form of warrant to clisoharge, &eo. 53°» cl. (/). 

Sched. V. No. 115. 4 He cannot now exorcise such 

See. 4, cl. (t)* power in tlie cutic of houds executed 

3 N o other Magistrate cau do so, without his h*c a l limits. 
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CHAPTEE IX. 


UNLAWFUL ASSEMBLIES. 

127 . Any Magistrate or officer in charge of a police-station 1 Assembly 

may command any unlawful assembly 1 2 , or any assembly of five 0 n com C ' 
or more persons likely to cause a disturbance of the public a 

peace, to disperse; and it shall thereupon be the duty of the or police- 
members of such assembly to disperse accordingly. officer. 

This section applies to the police in the towns of Calcutta 
and Bombay. 

128 . If, upon being so commanded, any such assembly does Use of 
not disperse, or if, without being so commanded, it conducts ^disperse, 
itself in such a manner as to show a determination not to 
disperse, any Magistrate or officer in charge of a police-station, 
whether within or without the Presidency-towns 3 , may proceed 

to disperse such assembly by force, and may require the 
assistance of any male person, not being an officer or soldier in 
Her Majesty's Army or a volunteer enrolled under the Indian 
Volunteers Act, 1869, and acting as such, for the purpose of 
dispersing such assembly, and, if necessary, arresting and 
confining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law. 

129 . If any such assembly cannot be otherwise dispersed, Use of 
and if it is necessary for the public security that it should be 
dispersed, the Magistrate of the highest rank who is present 
may cause it to be dispersed by military force. 

130 . When a Magistrate determines to disperse any such Duty of 
assembly by military force, he may require any commissioned 

or non-commissioned officer in command of any soldiers in troop* n- 
Her Majesty's Army or of any volunteers enrolled under the Iffa^strate 
Indian Volunteers Act, 1869* to disperse such assembly by 
military force, and to arrest and confine such persons forming ^ 

part of it as the Magistrate may direct, or as it may be 

1 or a police officer superior in rani; to an officer in charge of a police station, 

7 Born. 42. 

2 Penal Code, sec. 142. ^ cc ’ ** c ** W* 


MIMS?*,. 
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necessary to arrest and confine in order to disperse the assembly 
or to have them punished according to law. 

Eveiy such officer shall obey such requisition in such manner 
as he thinks fit; but in so doing he shall use as little force, 
and do as little injury to person and property, as may he 
consistent with dispersing the assembly and arresting and 
detaining such persons. 



Power of 
Com¬ 
missioned 
Military 
officers to 
disperse 
assembly. 


131 . When the public security is manifestly endangered by 
any such assembly, and when no Magistrate can be communi¬ 
cated with, any commissioned officer of Her Majesty’s Army 
may disperse such assembly by military force, and may arrest 
and confine any persons forming part of it, in order to disperse 
such assembly or that they may be punished according to law; 
but, if while he is acting under this section, it becomes 
practicable for him to communicate with a Magistrate, he shall 
do so, and shall thenceforward obey the instructions of the 
Magistrate as to whether he shall or shall not continue such 
action. 


Protection 132 , No prosecution against any Magistrate, military 
prosecution officer, police-officer, soldier or volunteer for any act purporting 
doneMDDder ^ one unc ^ er this chapter shall be instituted in any 

this chap- Criminal Court, except with the sanction of the Governor 
ter * General in Council; and 

(a) no Magistrate or police-officer acting under this chapter 
in good faith l , 

(!j) no officer acting under section 131 in good faith 1 , 

(c) no person doing any act in good faith 1 in compliance 
with a requisition under section 126 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act 
in obedience to any order which under military law he was 
bound to obey, 

shall be deemed to have thereby committed an offence. 

1 i. e. with due care and attention, Penal Code, see. 52, supra, vol. i.p. 103. 
note 5. 


MiNisr^ 



CHAPTER X. 

PUBLIC NUISANCES 1 , 


133 . Whenever a District Magistrate, a Sub-divisional Condi- 
Magistrate, or, when empowered by the Local Government in ^ n r a e lorder 
this behalf, a Magistrate of the first class 2 , considers, on moval of 
receiving a report or other information and on taking such nulsance * 
evidence (if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be removed 
from any way, river or channel which is or may be lawfully 
used by the public 3 , or from any public place, or 

that any trade or occupation, or the keeping of any goods 
or merchandise, by reason of its being injurious to the health 
or physical comfort 4 of the community, should be suppressed or 
removed or prohibited, or 

that the construction of any building, or the disposal of any 
substance as likely to occasion conflagration or explosion, 
should be prevented or stopped, or 

that any building is in such a condition that it is likely to 
fall and thereby cause injury to persons living or carrying on 
business in the neighbourhood or passing by, and that in 
consequence its removal, repair or support is necessary, or 
that any tank, well or excavation adjacent to any such way 
or public place should be fenced in such a manner as to prevent 
danger arising to the public,— 

such Magistrate may make a conditional order 5 requiring 
the person 0 causing such obstruction or nuisance, or carrying on 


1 The powers given by secs. 133- 
137, with regard tc ' he obstruction of 
public ways, are not to be exercised 
where there is a bond fide dispute as 
to ihe existence of the public right. 
Where there is such a dispute, no 
order can be made under these sec¬ 
tions until the public right has been 
established by proper legal proceed¬ 
ings, civil or criminal, n Calc. 8. 
As to the judicial inquiry necessary 
under sec. 133, see 11 Cal. 271. 

a Not Presidency Magistrates, who 
deal with nuisances under the Penal 


Code and local Acts. 

3 Obstructions of private paths and 
drains can only be dealt with by 
civil suits, 2 Suth. Cr. 36: 5 Suth. Cr. 
58. 

4 as distinguished from religious or 
sentimental gratification: as to this 
see J Bom. 457 * 

6 See form, Sched. V. No. 16. No 
unconditional order can be made un¬ 
der this section, 9 Cal. 637. 

6 This includes a company, Penal 
Code, Pec. 11: General Clauses Act, 
SCO. a, cl. (a), supra, vol. i. pp. 94, 487. 
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such trade or occupation, or keeping any such goods or 
merchandise, or owning, possessing or controlling such building, 
substance, tank, well or excavation, within a time to be fixed 
in the order, 

to remove such obstruction or nuisance; or 
to suppress or remove such trade or occupation ; or 
to remove such goods or merchandise; or 
to prevent or stop the construction of such building; or 
to remove, repair or support it; or 
to alter the disposal of such substance; or 
to fence such tank 1 , well or excavation, as the case may be; 
or 

to appear before himself or some other Magistrate of the 
first or second class, at a time and place to be fixed by the 
order, and move to have the order set aside or modified in 
manner hereinafter provided 2 . 

No order duly made by a Magistrate under this section shall 
be called in question in any Civil Court 3 . 

Explanation .—A ‘ public place * includes also property be¬ 
longing to the State, camping grounds,, and grounds left 
unoccupied for sanitary and recreative purposes. 



Service or 
notification 
of order. 


134. The order shall, if practicable, be served on the person 
against whom it is made in manner herein provided for 
service of a summons. 

If such order cannot be so served, it shall be notified by 
proclamation, published in such manner as the Local Govern¬ 
ment may by rule direct 4 , and a copy thereof shall be stuck up 
at such place or places as may be fittest for conveying the 
information to such person. 


135. The person against whom such order is made shall— 
Person (a) perform, within the time specified in the order, the act 
must ed directed thereby; or 

obey, (5) appear in accordance with such order, and either show 

or show cause against the same, or apply to the Magistrate by whom it 

cause or ° , . . • . ± ii.i ,, v 

claim jury, was made to appoint a jury to try wnetner the same is 
reasonable and proper. 


1 Ab to filling up or deepening tanks 3 9 ^ ^ 37 - 

which have become a public nuisance, a 3 ^ eD - Appx, 43. 

eee ic Sutli, Or. 2 Jr, 51. 4 &• ^y t*:at of drum. 
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136. If sueli person does not perform suclr act or appear Conse- 
and show cause or apply for the appointment o - a 3 lir y as his failing 
required by section 135; be shall be liable to the penalty to do so. 
prescribed in that behalf in section 188 of the Indian Penal 

Code 1 ; and the order shall be made absolute, 

137. If be appears and shows cause against the order, the 

Magistrate shall take evidence in the matter. appears to 

If the Magistrate is satisfied that the order is not reasonable show^ 
and proper, no further proceedings shall be taken in the case . 

If the Magistrate is not so satisfied, the order shall be made 
absolute 3 . 

138. On receiving an application under section 135 

appoint a jury, the Magistrate shall— claims 

(i a ) forthwith appoint a jury 4 consisting of an uneven number J* ur > • 

• of persons not less than five, of whom the foreman and one 
half of the remaining members shall be nominated by such 
Magistrate 5 , and the other members by the applicant; 

(£) summon such foreman and members to attend at such 
place and time as the Magistrate thinks fit ; and 

(c) fix a time within which they are to return their 
verdict 6 , 




139. If the jury or a majority of the jurors 7 find that the Procedure 
order of the Magistrate is reasonable and proper as originally SXjI”? 
made, or subject to a modification which the Magistrate 
accepts, the Magistrate shall make the order absolute, subject reasonable, 
to such modification (if any). 

In other cases, no further proceedings shall be taken. 

140. When an order has been made absolute under section Procedure 
136, section 137 or section 139* Magistrate shall being made 
notice of the same to the person against whom the order was absolute. 


1 But sec sec. 195, cl. ( b ) infra, and 
sec. 487 infra. 

2 and the High Court does not inter • 
fere as a Court of revision, 8 Cal. 883. 

3 provided he has taken evidence 
as a basis for the order, 11 Bom. 375. 

4 See form of order constituting 
the jury, Sched. V. No. 117* 

5 in the exercise of a sound discre¬ 
tion, 21 Suth. Cr. 43. 

6 Tliis time may be extended under 


section 14T. I? oue of j uror * de¬ 
clines to act, the Magistrate should 
appoint another jury and commence 
inquiry afresh, 11 Cal. 84. And when 
a minority of the jurors do not act 
the Magistrate cannot proceed upon a 
report submitted by the majority; 
But he may then act uuder sec. 141 ; 
13 Cal. 275 - 

7 after due deliberation amongst 
themselves, 13 ^al. 2 75 * 
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made, and shall further require him to perform the act directed 
by the order within a time to be fixed in the notice, and inform 
him that, in case of disobedience, he will be liable to the 
penalty provided by section 188 of the Indian Penal Code. 

If such act is not performed within the time fixed, the 
Magistrate may cause it to be performed, and may recover the 
costs of performing it, either by the sale of any buildings, 
goods or other property removed by his order, or by the distress 
and sale of any other moveable property of such person within 
or without the local limits of such Magistrate's jurisdiction. 
If such other property is without such limits, the order shall 
authorise its attachment and sale when endorsed by the 
Magistrate within the local limits of whose jurisdiction the 
property to be attached is foimd. 

No suit shall lie in respect of anything done in good faith 1 
under this section. 

141 . If the applicant by neglect or otherwise prevents the 
appointment of the jury, or if from any cause the jury 
appointed do not return their verdict within the time fixed or 
within such further time as the Magistrate may in his discre¬ 
tion allow, the Magistrate may pass such order 2 as he thinks 
fit, and such order shall be executed in the manner provided by 
section 140. 

142 . If a Magistrate making an order under section 133 
considers that immediate measures should be taken to prevent 
imminent danger or injury of a serious kind to the public, he 
may, whether a jury is to be, or lias been, appointed or not, 
issue such an injunction 3 to the person against whom the order 
was made as is required to obviate or prevent such danger or 
injury. 

In default of such person forthwith obeying such injunction, 
the Magistrate may himself use, or cause to be used, such 
means as he thinks fit to obviate such danger or to prevent 
such injury. 

No suit shall lie in respect of anything done in good faith 1 
by a Magistrate under tliis section. 

1 8ee Penal Code, c. 522. A suit see 1 Den. S. N. xvii. 
would probably lieagainst a party who, J ^ or ^ ie ^ orni > see *Sclied.V. No. 18. 
actuated by malicious motives, insti- a lor the form, see Sehed. V. No. 
tutee proceedings under this chapter; 




CHAPTER XI. TEMPORARY ORDERS. 


II 
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143 . A District Magistrate or Sub-divisional Magistrate, Fowerto 
or any other Magistrate empowered by the Local Government ^hion or" 
or the District Magistrate in this behalf, may order 1 any continu- 
person not to repeat or continue a public nuisance, as defined public nui- 
in the Indian Penal Code 2 or any special or local law. sauce. 


CHAPTER XI. 


TEMPORARY ORDERS IN URGENT CASES OF NUISANCE. 


144 . In cases where, in the opinion of a District Magis- Power to 
trate, a Sub-divisional Magistrate or of any other Magistrate ^dute at 
specially empowered by the Local Government or the District once in ur- 
Magistrate to act under this section, immediate prevention 
or speedy remedy is desirable, ance. 

such Magistrate may, by a written order 3 stating the 
material facts of the case 4 and served in manner provided by 
section 134, direct any person to abstain from a certain act 5 or 
to take certain order 6 with certain property 7 in his possession, or 
under his management, if such Magistrate considers that such 
direction is likely to prevent, or tends to prevent,'obstruction, 
annoyance or injury, or risk of obstruction, annoyance or 
injury, to any persons lawfully employed, or danger to human 
life, health or safety 8 , or a riot or an affray. 

An order under this section may, in cases of emergency or 
in cases where the circumstances do not admit of the serving 
in due time of a notice upon the. person against whom the 
order is directed, be passed ex parte . 


1 See form, Sched. V. No. 20. 

3 Sec. 268. 

3 See the form, Sched. V. No. 21. 

4 1 Ben. Ap. Cr. 20. 

5 e. g. interfering with a temple and 
its property, 3 Mad. 354. As to cases 
in which the public peace is likely to 
be disturbed by religious processions 
through public streets, see 2 Mad. 140 ; 

6 Mad. 203. 

0 This does not include an irrevo¬ 
cable action, such as cutting down 
trees, 13 Suth. Cr. 72. 

7 The heading of the chapter tends 
to show that this is only immoveable 
property. The Magistrate cannot 

make an order under sec. 144 relating 


to the custody of a sum of money 
even though there is a dispute con¬ 
cerning it which may lead to a breach 
of the i>eaoe, 12 Suth. Cr. 38 ; and see 
23 Suth. Cr. 57, as to collecting mar¬ 
ket-dues. 

8 The High Gourfc of Bombay held 
that, under the corresponding section 
(25) of the Code in force in 1869, a 
Magistrate rnighfc order the hereditary 
priests of a public temple much re¬ 
sorted to by pilgrims to heighten and 
widen its door, so as to improve the 
ventilation and to prevent the dangers 
arising from over-crowding, 6 Bom. 
H.O., Or. Ca. 36. 
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An order under this section may be directed to a particular 
individual, or to the public generally when frequenting or 
visiting a particular place. 

Any Magistrate -may rescind or alter any order made under 
this section by himself 1 or any Magistrate subordinate to him 
or by his predecessor in office. 

No order under this section shall remain in force for more 
than two months from the making thereof 2 ; unless, in cases of 
danger to human life, health or safety, or a likelihood of a riot 
or an affray, the Local Government, by notification in the 
official Gazette, otherwise directs. 


CHAPTER XII. 


DISPUTES AS TO IMMOVEABLE PROPERTY. 


145 . Whenever a District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class is satisfied from 
a police report or other information that a dispute 3 likely 4 to 
cause a breach of the peace 5 * exists concerning any tangible 
immoveable property 0 , or the boundaries thereof, within the 
local limits of his jurisdiction, he shall make an order in 
writing, stating the grounds of his being so satisfied 7 , and 
requiring the parties concerned in such dispute to attend his 
Court, in person or by pleader, within a time to be fixed by 
such Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession 8 of 
the subject of dispute. 


1 13 Suth. Cr. 72, col. 1. 

2 To obtain a perpetual injunction 
recourse must be bad to the Civil 
Courts. 

3 There must be a substantial dis¬ 
pute (not a mere discus, ion or verbal 
altercation, 5 Cal. 197) between 
parties who have each some semblance 
of right or supposed right, 6 Cal. 841 
(on sec. 530 of the Code of 1872). 

4 Mere probability is not enough, 
7 Cal. 385. 

5 There must be a reasonable ap¬ 

prehension that a disturbance of the 

peace is likely to < cour rendering it 

necessary that the Magistrate should 


take immediate steps to prevent it 
(7 Calc. 385), and he must be satis¬ 
fied that the suggestion of < his appre¬ 
hension is not merely colourable, made 
to induce him to deal with matters 
properly cognisable by the civil 
courts, 10 Cal. 78. 

« The Calcutta High Court has held 
that a dispute as to the right to 
collect rent from ryots is such a dis¬ 
pute, 11 Cal. 413, but not one relating 
to a right to fish in a j allcar, 12 Cal. 
539 : x 3 1 79 - The former ruling 
seems erroneous. 

7 13 Cal. 175. 

8 i. e. tho possession, however ob- 


misr#y 
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The Magistrate shall then, without reference to the merits 
of the claims of any of such parties to a right to possess the 
subject of dispute, peruse the statements so put in, hear the 
parties, receive the evidence 1 produced by them respectively, 
consider the effect of such evidence, take such further evidence 1 
(if any) as he thinks necessary, and, if possible, decide whether 
any and which of the parties is then 2 in such possession of the 
said subject. 

If the Magistrate decides that one of the parties is then in 
such possession of the said subject, he shall issue an order 3 
declaring such party to be entitled to retain possession thereof 
until evicted therefrom in due course of law, and forbidding 
all disturbance of such possession until such eviction 4 . 

Nothing in this section shall preclude any party so required 
to attend from showing that no such dispute as aforesaid exists 
or has existed; and in such case the Magistrate shall cancel 
his said order, and all further proceedings thereon shall be 
stayed 5 . 


<§L 
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146 . If the Magistrate decides that none of the parties is Power to 
then in such possession, or is unable to satisfy himself as to 
which of them is then in such possession, of the subject of pute. 
dispute, he may attach it 0 until a competent Civil Court has 
determined the rights of the parties thereto, or the person 
entitled to possession thereof. 

147 . Whenever any such Magistrate is satisfied as aforesaid Disputes 
that a dispute likely to cause a breach of the peace 7 exists easementf 
concerning the right to do or prevent the doing of anything in etc. 


tained, of the party in possession at 
the time of the inquiry, 12 Cal. 521. 
The 1 possession' under the Code of 
1872 did not include occupancy by a 
trespasser, 6 Mad. H. C. Kulings, xiii 
(on c. 22 of old Code). As to posses¬ 
sion, see vol. i. of this work, p. 56. 

1 on oath or affirmation, 7 Ben. 322. 
The Magistrate may summon wit¬ 
nesses in cases under this section, sec. 
54 ° infra. 

2 11 Cal. 373. As to questions of 
title, 14 Cal. 169. 

a See form, Sched. V. No. 22. 

VOL. II. 


4 Where the property is not cul¬ 
tivated in consequence of the order, 
and the plaintiff sued for damages for 
loss caused by the non-cultivation, see 
6 Mad. 426. 

* Proceedings under this section 
should, on all points of procedure, bo 
regarded as summons-cases, 11 Cal. 
762. As to the costs, see infra, sec. 
148, par. 3. 

• See the form of the warrant of 
attachment, Sched. V. No. 23. 

7 5 Cal. 194- 


1 
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or upon any tangible immoveable property situate witliin the 
local limits of his jurisdiction, he may inquire into the matter; 
and may, if it appeal's to him that such right exists, make an 
order 1 permitting such tiling to be done, or directing that such 
thing shall not be done, as the case may be, until the person 
objecting to such thing being done or claiming that such 
thing may be done, obtains the decision of .a competent Civil 
Court adjudging him to be entitled to prevent the doing of, or 
to do, such tiling, as the case may be 2 . 

Provided that no order shall be passed under this section 
permitting the doing of anything where the right to do such 
thing is exercisable at all times of the year, unless such right 
has been exercised within three months next before the insti¬ 
tution’of the inquiry; or, where the right is exercisable only 
at particular seasons, unless the right has been exercised during 
the season next before such institution. 



Local in- 148 . Whenever a local inquiry is necessary for the purposes 
qmry.. 0 £ this chapter, any District Magistrate or Sub-divisional 
~ Magistrate may depute any Magistrate subordinate to him to 
make the inquiry, and may furnish him with such written 
instructions consistent with the law for the time being in force 
as may seem necessary for his guidance, and may declare by 
whom the whole or any part of the necessary expenses of the 
inquiry shall be paid. 

The report of the person so deputed may be read as evidence 
in the case. 

Order as to When any costs have been incurred by any party to a pro- 
eosts. ceeding under this chapter for witnesses’ or pleaders’ fees, or 
both, the Magistrate passing a decision under section 145, 
section 146 or section 147 may direct by whom such costs 
shall be paid, whether by such party or by any other party to 
the proceeding, and whether in whole or in part, or proportion. 
All costs so directed to be paid may be recovered as if they 
were fines. 


1 See form, .Schod. V. No. 24. 

2 That the magistrate cannot make 
a purely declaratory order under this 
section, see 5 Cal. 194 The burden 
of proof lies on the party alleging ft 


right to prevent another from exer¬ 
cising ordinary proprietary rights over 
bis own land, n Cal. 52. As to the 
lawful use of a public way, 7 Mad. 51. 
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CHAPTER XIII. 

PREVENTIVE ACTION OF THE POLICE. 

149. Every police-officer may interpose for the purpose of Police to 

preventing, and shall to the best of his ability prevent, the co^nhable 
commission of any cognisable offence 1 . offences. 

150. Every police-officer receiving information of a design Informa- 
to commit any cognisable offence 1 shall communicate such^^ de “ 
information to the police-officer to whom he is subordinate, commit 
and to any other officer whose duty it is to prevent or take fenced 
cognisance of the commission of any such offence. 

151. A police-officer knowing of a design to commit any cog- Arrest to 
nisable offence 1 may arrest, without orders from a Magistrate 

and without a warrant, the person so designing, if it appears fences, 
to such officer that the commission of the offence cannot be 
otherwise prevented 2 . 

152. A police-officer may of his own authority interpose Prevention 
to prevent any injury attempted to be committed in his view 

to any public property, moveable or immoveable, or the re- property, 
moval or injury of any public land-mark, or buoy or other 
mark used for navigation. 

153. Any officer in charge of a police-station 3 may, with- Inspection 
out a warrant, enter any place within the limits of such station and^ea^ 
for the purpose of inspecting or searching for any weights or sures. 
measures, or instruments for weighing, used or kept therein, 
whenever he has reason to believe that there are in such place 

any weights, measures or instruments for weighing which are 
false. 

If he finds in such place any weights, measures or 
instruments for weighing which are false, he may seize the 
same, and shall forthwith give information of such seizure to 
a Magistrate having jurisdiction 4 . 

1 i. e. any offence for which he may police in Calcutta or Bombay : see for 
arrest without warrant. ‘ " their powers as to weights and mea- 

As to reporting such arrests, see sure®m Calcutta, Ben. Act 1 A <>t 1S66, 
sec. 62, supra. sec. 56 ; in Bombay, Bom. A6t IV of 

* ^ ec - 4> cl. (9), supra. 1882. 

This section does not apply to the 

I 2 
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CHAPTEE XIV. 

154. Every information relating to the commission of a 
cognisable offence 1 , if given orally to an officer in charge of a 
policerstation 2 , shall be reduced to writing by him or under his 
direction, and be read over to the informant; and every such 
information, whether given in writing or reduced to writing 
as aforesaid, shall be signed 3 by the person giving it, and the 
substance thereof shall be entered in a book to be kept by 
such officer in such form as the Local Government may 
prescribe in this behalf. 

155. When information is given to an officer in charge of 
a police-station 2 of the commission within the limits of such 
station of a non-eognisable offence 1 , he shall enter in a book to 
be kept as aforesaid the substance of such information and refer 
the informant to the Magistrate. 

No police-officer shall investigate a non-cognisable case 1 
without the order of a Magistrate of the first or second class 
having power to try such case or commit the same for trial, or 
of a Presidency Magistrate. 

Any police-officer receiving such order may exercise the same 
powers 4 in respect of the investigation (except the power to 
arrest without warrant) as an officer in charge of a police- 
station 2 may exercise in a cognisable case 5 . 

156. Any officer in charge of a police-station 2 may, with¬ 
out the order of a Magistrate, investigate any cognisable case 5 
which a Court having jurisdiction over the local area within 

1 See sec. 4, ol. (g), supra. unable to write. 

2 Sec. 4, cl. ( 0 ). 4 See sec. 156. 

3 This would no doubt include 5 te. a caBO in which a police-officer 
* marked 1 in the case of a person may arrest without warrant. 
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e limits of such station would have power to inquire into or 
try under the provisions of Chapter XV relating' to the place 
of inquiry or trial. 

No. proceeding of a police-officer in any such case shall at 
any stage be called in question on the ground that the case 
was one which such officer was not empowered under this 
section to investigate. 

157. If, from information received or otherwise, an officer 
in charge of a police-station has reason to suspect the com¬ 
mission of an offence which he is empowered under section 156 
to investigate, he shall forthwith send a report of the same 
to a Magistrate empowered to take, cognisance of such offence 
upon a police report 1 , and shall proceed in person, or shall 
depute one of his subordinate officers to proceed, to the spot 
to investigate the facts and circumstances of the case, and to 
take such measures as may be necessary for the discovery and 
arrest of the offender : 

Provided as follows : — * • 

(a) when any information as to the commission of any such 
offence is given against any person by name and the case is 
not of a serious nature, the officer in charge of a police-rstatioit 
need not proceed in person or depute a subordinate officer to 
make an investigation on the spot: 

(/;) if it appear to the officer in charge of a police-station 
that there is no sufficient ground for entering on an investiga¬ 
tion, he shall not investigate the case. 

In each of the cases mentioned in clauses (a) and (£), the 
officer in charge of the polieerstation shall states in his said 
report his reasons for not fully complying with ‘the require¬ 
ments of the first'paragraph of this section. 

158. Every report sent to a Magistrate under section 157 
shall, if the Local Government so directs, be submitted through 
such superior officer of police' as 1 lie Local (lovemment, by 
general or special order, appoints in that behalf. 

Such .superior officer may give such instructions * to the 
officer in charge of the police-station as he thinks lit, and shall, 
after recording such instructions on such, report, transmit the 
saine withoufrd'elay to the Magistrate. 

< 1 See sec. 19*5 * n ^ ra ' 
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159 . Such Magistrate, on receiving such report, may, if 


Power to 

vestigation he thinks fit, at once proceed, or depute any Magistrate subor- 
oar Pr fn imi ~ ^ ina ^ e proceed,' to hold an investigation 1 or preliminary 

quiry. inquiry into, or otherwise to dispose of, the case in manner 
provided in this Code. 


officer’s 1<S0 * police-officer making an investigation under this 
power to chapter may, by order in writing, require the attendance before 
tendlncf' himself of person 2 being within the limits of his own or 
of Wit- any adjoining station who, from the information given or 
otherwise, appears to be acquainted with the circumstances of 
the case; and such person shall attend as so required 3 . 


nesses. 


Examina- 161 . Any police-officer making an investigation under this 
witnesses cba P ter ™Y examine orally any person supposed to be ac- 
by police, quainted with the facts and circumstances of the case, and 
may reduce into writing any statement made by the person so 
examined. 


Such person shall be bound to answer truly 4 all questions 
relating to such case put to him by such officer, other than 
questions the answers to which would have a tendency to 
expose hhn to a criminal charge or to a penalty or forfeiture 5 . 


topoHce ” 40 ‘' V '° statement, other than a dying declaration G , made 

not to be by an y person to a police-officer in the course of an investi- 
admitted* S a ^ 10n under this chapter shall, if reduced to writing, be 
in evi- signed by the person making it, or shall 7 be used as evidence^ 
denee. against the accused. 

Nothing in this section shall be deemed to affect the pro¬ 
visions of section 27 of the Indian Evidence Act, 1872 . 

No induce- 163. No police-officer or person in authority shall offer or 
Xtl° ,Je mak e, or cause to be offered or made, any such inducement, 

1 Sec. 4, cl. (£). 216: 10 Cal. 405. 

2 other than the accused, wlio may 5 A witness, therefore, who makes 

be arrested at any time, if necessary, a false statement to a police-officer in 
without a warrant. The intention of reply to a question which he ia bound 
the section is only to provide an easy to answer is guilty of intentionally 
meaus of obtaining evidence, 7 Mad. * gi™ 11 # f alee evidence (Penal Code, sec. 
275 - J 93 )= the law on this subject’laid 

3 And if he disobeys he is punish- down by the High Court (7 Cal. 121) 

able under the Penal Code, sec. 174. was intentionally altered by the le- 

* See 7 Cal. 121. If he knowingly 'dislature, 10 Cal. 406. 
answers falsely he is punishable under 8 Cal. 211. 
the Penal Code, sec. 193. Sec 8 Bom. 7 Act X of 1886, sec. 6, 
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reat or promise as is mentioned in the Indian Evidence Act, 



1872, section 24 1 . 

But no police-officer or other person shall prevent, by any 
caution or otherwise, any person from making in the course of 
any investigation under this chapter any statement which he 
may be disposed to make of his own free will 2 . 

164. Any Magistrate not being a police-officer 3 may record Power to 
any statement or confession made to him 4 in the course of an statements 
investigation under this chapter, or at any time afterwards 
before the commencement of the inquiry or trial. 

Such statements shall be recorded 0 in such of the manners 
hereinafter prescribed for recording evidence as is in his opinion 
best fitted for the circumstances of the case 0 . Such confessions 
shall be recorded 5 and signed 7 in the manner provided in section 
364, and shall then be forwarded to the Magistrate by whom 
the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, upon 
questioning 8 the person making it, he has reason to believe 
that it was made voluntarily; and when he records any con¬ 
fession he shall make a memorandum at the foot of such 


record to the following effect:— 

f I believe that this confession was voluntarily made. It was 
taken in my presence and hearing, and was read over to the 
person making it and admitted by him to be correct, and it con¬ 
tains a full and true account of the statement made by him 9 . 

( ( Sigjied ) A. B., 


< Magistrate 10 / 

165. Whenever an officer in charge of a police-station, or Search by 
a police-officer making an investigation, considers that the 
1 10 Cal. 776, when the Magistrate convoys it to the Court, 5 Cal. 826. 


had said to tbs prisoner that he had 
better tell the truth. See infra. 

a Ab to confessions to police-officers 
see the Evidence Act, infra, secs. 
26-28. 

3 1 Cal. 207 : 4 Mad. H. C. Rulings* 
iii: 7 Mad. 287. 

4 whether by the accused or by ft 
witness, 2 Bom. 643. 

5 Where the statement or confession 

is made in a language other than the 
language of the Court, it is recorded in 
the language in which the interpreter 


6 3 AH. 338. 

7 But refusal to sign is not punish¬ 
able under the Penal Code, soc. 180; 
4 Bom. 15. 

s as to whether or not the con¬ 
fession was made voluntarily: see 10 
Bom. H. C. 175 * 

0 1 Bom. 219. 

w As to confessions in India and 
the circumstances under which they 
are made and retracted, see 6 All. 
^o, per Duthoit J. 
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production of any document or other thing is necessary to the 
conduct of an investigation into any offence which he is 
authorised to investigate, and there is reason to believe that a 
person to whom a summons or order under section 94 has been 
or might be issued will not or would not produce such 
document or other thing as directed in the summons or order, 
or when such document or other thing is not* known to be in 
the possession of any person, such officer may search, or cause 
search to be made, for the same, in any place within the limits 
of the station of which he is in charge, or to which he is 
attached. 

Such officer shall, if practicable, conduct the search in 
person. 

If lie is unable to conduct the search in person, and there is 
no other person competent to make the search present at the 
time, he may require any officer subordinate to him to make 
the search, and he shall deliver to such subordinate officer an 
order in writing, specifying the document or other thing for 
which search is to be made, and the place to be searched; and 
such subordinate officer may thereupon search for such thing 
in such place. 

The provisions of this Code as to search-warrants shall, so 
far as may be, apply to a search made under this section 1 . 

166. An officer in charge of a police-station may require 
an officer in charge of another police-station, whether in the 
same or a different District, to cause a search to be made in 
any place, in any case in which the former officer might cause 
such search to be made within the limits of his own station. 

Such officer, on being so required, shall proceed according 
to the provisions of section 16^,, and shall forward the thing 
found, if any, to the officer at ‘whose request the search was 
made. 

167- Whenever it appears that any investigation under this 
chapter cannot be completed within the period of twenty-four 
hours fixed by section 6 j, and there are grounds for believing 
that the accusation is well founded, the officer in charge of 

1 As to searches for contraband Bom. Act VIT of 1873* 8cc. 8, and the 

salt, see Ben. Act VII of 1864, sec. Salt Act, XII of 1882, secs. 15, 18. 

28 : Mad. Act I of 1882, sees. 21, 23 : 
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the police-station shall forthwith transmit to the nearest 
Magistrate a copy of the entries* in the diary hereinafter pre¬ 
scribed relating* to the case, and shall at the same time forward 
the accused to such Magistrate. 

The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction 
to try the case, from time to time, authorise the detention of 
the accused in such custody as such Magistrate thinks fit, for 
a term not exceeding fifteen days. If he has not jurisdiction 
to try the case or commit it for trial, and considers further 
detention imnecessary, he may order the accused to be 
forwarded to a Magistrate having such jurisdiction. 

A Magistrate authorising* under this section detention in 
the custody of the police shall record his reasons for so 
doing. 


If such order be given by a Magistrate other than the 
District Magistrate or Sub-divisional Magistrate, he shall 
forward a copy of his order, with his reasons for making it, to 
the Magistrate to whom he is immediately subordinate. 

168. *W hen any subordinate police-officer has made any Report by 
investigation under this chapter, he shall report the result of subordi ~ 
such investigation to the officer in charge of the police-station, pdice- 


. officer. 

169 o If, upon an investigation under this chapter, it Release of 
appears to the officer in charge of the police-station that there accused 
is not sufficient evidence or reasonable ground of suspicion to deuce dV- 
justify the forwarding of the accused to a Magistrate, such ficieut * 
officer shall, if such person is in custody, release him on his 
executing a bond 1 , with or without sureties, as such officer may 
direct, to appear, if and when so required, before a Magistrate 
empowered to take cognisance of the offence on a police report 2 
and to try the accused or commit him for trial. 


170 , If, upon an investigation under this chapter, it Case to be 
appears to the officer in charge of the police-station that there 
is sufficient evidence or reasonable ground as aforesaid, such when evi- 
officer shall forward the accused tinder custody to a Magistrate l£S£t. 
empowered to take cognisance of the offence upon a police 

1 For the form of the bond, see Sched. V. No. 25 ; as to making a deposit 
in lieu of executing this bond, see infra, sec. 5 * 3 - " Sco> mfra - 
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report and to try the accused or commit him for trial 1 ; or, if 
the offence is bailable and the accused is able to give security; 
shall take security from, him for his appearance before such 
Magistrate on a day fixed and for his attendance from day to 
day before such Magistrate until otherwise directed. 

When the officer in charge of a police-station forwards an 
accused person to a Magistrate or takes security for his 
appearance before, such Magistrate under this section, he shall 
send to such Magistrate any weapon or other article which it 
may be necessary to produce before him, and shall require the 
complainant, if any, and so many of the persons who appear 
to such officer to be acquainted with the circumstances of the 
case as he may think necessary, to execute a bond 2 to appear 
before the Magistrate and prosecute or give evidence (as the 
case may be) in the matter of the charge against the accused. 

If the Court of the District Magistrate or Sub-divisional 
Magistrate be mentioned in the bond, such Court shall be 
held to include any Court to which such Magistrate may refer 
the ease for inquiry or trial, provided reasonable notice of such 
reference be given to such complainant or persons. 

The day fixed under this section shall be the day whereon 
the accused person is to appear, if security for his appearance 
has been taken, or the day on which he may be expected to 
arrive at the Court of the Magistrate, if he is to be forwarded 
in custody. 

The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed 
it, and shall then send to the Magistrate the original with 
his report. 

171 . No complainant or witness on his way to the Court of 
the Magistrate shall be required to accompany a police-officer, 

or shall be subjected to unnecessary restraint or incon¬ 
venience, or required to give any security for his appearance 
other tlian his own bond 3 : 

Provided that, if any complainant or witness refuses to 
attend or to execute a bond as directed in section 170 , the 
officer in charge of the police-station may forward him 

1 Sec. 191, infra. 


3 See the form, Sched. V. No. 26. 
3 See Penal Code, sec. 166. 
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tier custody to the Magistrate, who may detain him in ness may 
custody until he executes such bond, or until the hearing o£ in 

the case is completed. custody. 

172 . Every police-officer making an investigation under Diary of 
this chapter shall day by day enter his proceedings in the in¬ 
investigation in a diary, setting forth the time at which the vestiga- 
information reached him, the time at which he began and 

closed his investigation, the place or places visited by him, and 
a statement of the circumstances ascertained through his 
investigation. 

Any Criminal Court may send for the police-diaries of a 
case under inquiry or trial in such Court, and may use such 
diaries, not as evidence in the case but to aid it in such inquiry 
or trial. Neither the accused nor his agents shall be entitled 
to call for such diaries, nor shall he or they be entitled to see 
them merely because they are referred to by the Court; but 
if they are used by the police-officer who made them to refresh 
his memory \ or if the Court uses them for the purpose of 
contradicting such police-officer, the provisions of the Indian 
Evidence Act, 1872, section 161 or section 145, as the case 
may be, shall apply. 

173 . Every investigation imder this chapter shall be com- Deport of 
pleted without unnecessary delay, and, as soon as it is com- £j^r 
pleted, the officer in charge of the police-station shall forward 

to a Magistrate empowered to take cognisance of the offence 
on a police report a report in the form prescribed by the Local 
Government, setting forth the names of the parties, the nature 
of the information and the names of the persons who appear to 
be acquainted with the circumstances of the case, and stating 
whether the accused person has been forwarded in custody, 
or has been released on his bond, and, if so, whether with or 
without sureties. 

Where a superior officer of police has been appointed under 
section 158, the report shall, iu any case in winch the Local 
Government by general or special order so directs , be submitted 
through that officer, and he may, pending the orders of the 


1 9 Cal. 455. But the prisoner 
cannot require that the police-officer 
Bhall for this purpose refer to n me¬ 


morandum made by him, 8 Cal. 154. 
a Act X of 1886, sec. 6. 


misTfy 


THE CODE OF CRIMINAL PROCEDURE, 



Magistrate, direct the officer in charge of the police-station 
to make further investigation 1 . 

Whenever it appears from a report forwarded under this 
section that the accused lias been released on his bond, the 
Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit. 

Police to 174 . Every officer in charge of a police-station, on receiving 
and^re- information 2 that a person— 
port on (a) has committed suicide, or 

suicide etc. liag k een killed by another, or by an animal, or by 

machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable sus¬ 
picion that some other person has committed an offence, 

shall immediately give intimation thereof to the nearest 
Magistrate empowered to hold inquests, and, unless otherwise 
directed by any rule prescribed by the Local Government, 
or by any general or special order of the District or Sub- 
divisional Magistrate, shall proceed to the place where the body 
of" such deceased person is, and there, in the presence of two 
or more respectable inhabitants of the neighbourhood, shall 
make an investigation, and draw up a report of the apparent 
cause of death, describing such wounds, fractures, bruises and 
other marks of injury as may be found on the body, and 
stating in what manner, or by what weapon or instrument 
(if any), such marks appear to have been inflicted. 

The report shall be signed by such police-officer and other 
persons, or by so many of them as concur therein, and shall 
be forthwith forwarded to the District Magistrate or the Sub* 
divisional Magistrate. 

When there is any doubt regarding the cause of death, or 
when for any other reason the police-officer considers it ex¬ 
pedient so to do, he shall, subject to such rules as the Local 
Government may prescribe in this behalf, forward the body, 
with a view to its being examined, to the nearest Civil Surgeon, 
or other medical officer appointed in this behalf by the Local 
Government, if the state of the weather and the distance admit 
of its being so forwarded without risk of such putrefaction on 
the road as would render such examination useless. 

> Act X of 1886, sec. 6. 2 Sec * 45 , P- 77 - 
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In the Presidencies of Fort St. George and Bombay, inves¬ 
tigations under this section maybe made by the head of the 
village, who shall then report the result to the nearest Magis¬ 
trate authorised to hold inquests. 

The following Magistrates are empowered to hold inquests; 
namely, any District Magistrate or Sub-divisional Magistrate, 
and any Magistrate specially empowered in this behalf by the 
Local Government or the District Magistrate 1 . 


175 . An officer in charge of a police-station may, by order Power to 
in writing, summon two or more persons as aforesaid for the 
purpose of the said investigation, and any other person who 
appears to be acquainted with the facts of the case. Every 
person so summoned shall be bound to attend 2 and to answer 
truly - all questions other than questions the answers to which 
would have a tendency to expose him to a criminal charge, or 
to a penalty or forfeiture. 

If the facts do not disclose a cognisable offence to which 
section 170 applies, such persons shall not be required bv the 
police-officer to attend a Magistrate's Court 1 . 


176 . When any person dies while in the custody of the Inquiry by 
police, the nearest Magistrate empowered to hold inquests . 1 ^ a S iatrate 
shall, and, in any other case mentioned in section 174, clauses 
( a )> ( 6 ) ancl ( c )> any Magistrate so empowered may, hold an 
inquiry into the cause of death, either instead of, or in addition 
to, the investigation held by the police-officer; and, if he does 
so, he shall have all the powers in conducting it which he 
would have in holding an inquiry into an offence. The Ma¬ 
gistrate holding such ail inquiry shall record the evidence taken 
by him in connection therewith in any of the manners herein¬ 
after prescribed according to the circumstances of the case *. 

W henever such Magistrate considers it expedient to make Power to 
an examination of the dead body of any person who has been 
already interred, in order to discover the cause of his death, 
the Magistrate may cause the body to be disinterred and ex¬ 
amined 1 . 


This section does not apply to tlie 
olice in Madras, sec. i, cl. (e), supra. 
See Penal Code, sec. 174. 

See Penal Code, sees. 179, 193. 
and 8 Bom. 216, 10 Cal. 405. 


4 But he need not draw up a report 
and submit it to the District Magis¬ 
trate, 3 Cal. 74 2 i and such a report, 
if made, is not part of a judicial 
proceeding 
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^ PAET VI. 

PROCEEDINGS IN PROSECUTIONS. 

CHAPTER XV. 

OF THE JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES 
AND TRIALS. 

A. — Place of Inquiry or Trial . 

177 . Every offence shall ordinarily be inquired into and 
tried by a Court within the local limits of whose jurisdiction 
it was committed. 

178 . Notwithstanding anything contained in section 177, 
the Local Government may direct that any cases or class of 
cases committed for trial in any district may be tried in any 
Sessions Division : 

Provided that such direction be not repugnant to any direc¬ 
tion previously issued under the twenty-fourth and twenty- 
fifth of Victoria, chapter 104, section 15, or under this Code, 
section 526. 

179 . When a person is accused of the commission of any 
offence by reason of anything which has been done 1 , and of 
any consequence which has ensued, such offence may be in¬ 
quired into or tried by a Court within the local limits of whose 
jurisdiction any such thing has been done, or any such con¬ 
sequence has ensued. 

Illustrations. 

(а) A is wounded within the local limits of the jurisdiction of 
Court X y and dies within the local limits of the jurisdiction of 
Court Z. The offence of the culpable homicide 2 of A may be 
inquired into or tried either by X or Z. 

(б) A is wounded within the local limits of the jurisdiction of 
Court X, and is during ten days within the local limits of 
the jurisdiction of Court F, and during ten days more within 

1 or omitted, Bee sec. 4, cl. (to), supra, p. 64. 2 Penal Code, sec. 299. 
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local limits of the jurisdiction of Court Z , unable in the local 
limits of the jurisdiction of either Court Y or Court Z to follow 
Ins ordinary pursuits. The offence of causing grievous hurt 1 to 
A may be inquired into or tried by X, Y or Z . 

( c ) A * is put in fear of injury within the local limits of the 
jurisdiction of Court X> and is thereby induced, within the local 
limits of the jurisdiction of Court Y , to deliver property to the 
person who put him in fear. The offence of extortion 2 committed 
on A may be inquired into or tried cither by X or Y. 


<SL 


180 . *V 5 hen an act 3 is an offence by reason of its relation to Place of 
any other act 3 which is also an offence, or which would be an ^jg^ re 
offence if the doer were capable of committing an offence, a fence by 
charge of the first-mentioned offence may be inquired into or relation to 
tried by a Court within the local limits of whose jurisdiction etber of- 
either act was done. 

Illustrations, 

(a) A charge of abetment 4 * may be inquired into or tried 
either by the Court within tho local limits of whose jurisdiction 
the abetment was’’committed, or by the Court within the local 
units of whose jurisdiction the offence abetted was committed 0 . 

. w A charge of receiving or retaining stolen goods 6 mav be 
inquired into or tried either by the Court within the local limits 
of whose jurisdiction the goods were stolen, or by any Court within 
the local limits of whose jurisdiction any of them were at am time 
dishonestly received or retained. 

(c) A charge of wrongfully concealing a person known to have 
been kidnapped 7 maybe inquired into or tried by the Court within 
the local limits of whose jurisdiction the wrongful concealing, or by 
the Court within the local limits of whose jurisdiction the kidnap¬ 
ping, took place. 


181. The offence of being a thug 8 , of being a thug and Being a 

committing murder, of dacoity 9 , of dacoity with murder 10 , to 

of having belonged to a gang of dacoits 11 , or of having »gang of 

dacoits, 

1 ^ ~ * diction over foreigners in respect of 


1 Penal Code, sec. 320 

a Ibid., sec. 383. 

J or omission, sec. 4, cl. ( 10 ), supra, 
p. 64. 

4 Penal Code, secs. 107, 108. 

But where a foreign subject re¬ 

sident in foreign territory instigated 

m that territory the commission of an 
oftence, which was in consequence 
committed in British India, it was held 

that ho was not amenable to the juris¬ 

diction of a British Court established 

under this Code, 10 Bom. H. C. 356 ; 

and see further as to the want of juris- 


--O - -r vvv 

offences committed out of British India, 
4Bom. H.C., Cr.Ca.38 : ioBom.186 : 
1 Mad. 171 : 5 Mad. 23. As to such 
offences committed by subjects of Her 
Majesty, see §cc. 188, infra. 

0 Penal Code, se*. 410, as amended 
by Act VIII of 18S2, sec. 4. See 10 
Bom. 186. 

T Penal Code, see. 368. 

5 Ibid., sees. 310, 311. 

9 Ibid., sec. 391. 

10 Ibid., sec. 396. 

11 Ibid., see. 400. 
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escaped from custody 1 2 , may be inquired into or tried by 
a Court within the local limits of whose jurisdiction the 
person charged is. 

The offence of. criminal misappropriation ? or of criminal 
breach of trust 3 may be inquired into or tried by a Court 
within the local limits of whose jurisdiction any part of the 
property which is the subject of the offence, was received by 
the accused person, or the offence was committed. 

The offence of stealing anything 4 * may be inquired into 
or tried by a Court within the local limits of whose juris¬ 
diction such thing was stolen or was possessed by the thief 
or by any person who receives or retains the same knowing 
or having reason to believe it to be stolen. 


Place of 182 . When it is uncertain in which of several local areas 
trial'where an offence was committed, or 

scene of where an offence is committed partly in one local area and 
offence is . .. 

uncertain, partly in another, or 

°n^distri’t w bere an offence is a continuing one 6 , and continues to be 
only; 'Committed in more local areas than one, or 

or where where it consists of several acts done in different local 
offence is 

continuing, aieas, 

or consists it may be inquired into or tried by a Court having juris- 

of several Jj c qJ on over an y 0 f suc h l oca l areas . 


Offence 183 . An offence committed whilst the offender is in the 
committed courge 0 f performing a journey or voyage may be inquired 
journey, into or tried by a Court through or into the local limits of 
whose jurisdiction the offender, or the person against whom, 
or the thing in respect of which, the offence was committed, 
passed in the course of that journey or voyage 6 . 


Offences 184 . All offences against the provisions of any law for the 
Railway ^ ime being in force relating to Railways 7 , Telegraphs 8 , the 


1 Penal Code, sec. 224. 

2 Ibid., secs. 403, 404. 

3 Ibid., secs. 405-409. 

4 Ibid., sec. 378. 

n The Madras High Court has held 

that an offence is not a ‘continuing 

one * unless a British Indian Court has 

j urisdiction at the place of the incep¬ 


tion of the offence, Mad. H. C. Pro., 
31 Oct. 1876, cited by Henderson, 
p. 162. 

6 See as to the former law on this 
subject, 25 Suth. Cr. 45 : 1 Mad. H. C. 
193: 13 Ben. Appx. 4. 

^ Act IV of 1879. 

8 Act I of 1876. 
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office 1 oi - Arms and Ammunition 2 may be inquired into Telegraph, 
tried in a Presidency-town, whether the offence is stated 
o ha\ e been committed within such town or not! provided Acts. 

at the offender and all the witnesses necessary for his 
pio&eeution are to he found within such town. 


185 . Whenever any doubt arises as to the Court by which High 
oftetwe should under the preceding provMops of this £2“ 

C lapter be inquired into or tried, the High Court within «u=e of 
the local limits of whose appellate criminal jurisdiction the 
o cmler actually is may decide by which Court the offence ° r 

shall be inquired into or tried. *”*j ^ 

In British Burma, when the offender is an European 
ntish subject 3 , the Recorder of Rangoon, and in all other 
cases the Judicial Commissioner, shall, for the purposes of 
this section, be deemed to be the High Court. 


186 . TV lien a Presidency Magistrate, a District Magis¬ 
trate, a Sub-divisional Magistrate or, if he is specially em¬ 
powered m this behalf by the Local Government, a Magis- 
trate of the first class, sees reason to believe that any person 
wil im the local limits of his jurisdiction has committed 
without such limits (Whether within or Without British India) 
an offence which cannot, under the provisions of sections 177 
to 184 (both inclusive), or any other law for the time beino 
in force, be inquired into or tried within such local limitj 
but is under some law for the time being in force triable 
in British India, such Magistrate may inquire into the offence 
ab if it had been committed within such local limits, and 
compel'such person in manner hereinbefore provided to appear 
before him 4 , and send such person to the Magistrate having 
jurisdiction to inquire into or try such offence, or, if such 
offence is bailable, take a bond with or without sureties for 
Ins appearance before such Magistrate. 

Mhen there are more Magistrates than one-having such 
jurisdiction and the Magistrate acting under this section 
cannot satisfy himself as to the Magistrate to or before 


Power to 
issue sum¬ 


mons or 
warrant 
for .offence 
committed 
beyond 
local juris¬ 
diction. 


Magis¬ 
trate’s 
proceduro 
on arrest. 


‘ Act XIV of 1866. 
3 Act'Xl of 1878. 


Sec. .4, cl. („). 
VOL. II. 


4 That he may issuo process from a 
place in foreign territory, .see 1 Bom! 
340 - 


K 


130 


THE CODE OF CRIMINAL PROCEDURE. 



whom such person should be sent, or bound to appear, the 
case shall be reported for the orders of the High Court. 


Procedure 187 . If the person has been arrested under a warrant 
ranTissued i ssue( l under section 186 by a Magistrate other than a Presi- 
by Subor- dency Magistrate or District Magistrate, such Magistrate 
Magis- shall send the person arrested to the District Magistrate to 
trate. whom he is subordinate, unless the Magistrate having juris¬ 
diction to inquire into or try such offence issues his warrant 
for the arrest of such person, in which case the person arrested^ 
shall be delivered to the police-officer executing such warrant, 
or shall be sent to the [Magistrate by whom such warrant 
was issued. 

If the offence which the person arrested is alleged or sus¬ 
pected to have committed is one which may be inquired into 
or tried by any Criminal Court in the same district other 
than that of the Magistrate acting under section 186, such 
Magistrate shall send such person to such Court. 


Liability of 
British 
subjects 
for offences 
committed 
out of 
British 
India. 


Political 
Agent to 
certify fit¬ 
ness of in¬ 
quiry into 
charge. 


188 . When an European British subject 1 commits an 
offence in the dominions of a Prince or State in India in 
alliance with Her Majesty, or 

when a Native Indian subject 2 of Her Majesty commits 
an offence at any place beyond the limits of British India, 
he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at 
which he may be found: 

Provided that no charge as to any such offence shall be 
inquired into in British India unless the Political Agent, if 
there be one, for the territory in which the offence is alleged 
to have been committed, certifies that, in his opinion, the 
charge ought to be inquired into in British India: 

Provided also that any proceedings taken against any 
person under this section which would be a bar to subse¬ 
quent proceedings against such person for the same offence 


1 Sec. 4, cl. ( u ). 

J i.e. a subject of Her Majesty born 
or naturalised in India and not coming 
within tlic second clause of the de¬ 
finition of 1 European British subject/ 
sec. 4, cl. (m). Merely owning land 
in British India and occasionally re¬ 


siding in British India docs not make 
ono ‘ a Native Indian subject/ Panjdb 
Becord, 1885, p.i,cited by Henderson, 
p. 165. For oases in which a Native 
was tried under the corresponding sec¬ 
tions of Acts XT of 1872 and XXI of 
1879, see 6 Bom. 622 : 2 All. 218. 
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cli offence liad been committed in British India shall be- • 
a bar to further proceedings against him under the Foreign 
Jurisdiction and Extradition Act, 1879, in respect of the same 
offence in any territory beyond' the limits of British India. 

189 . Whenever any such offence as is referred to in Power to 
section 188. is beihg inquired into or tried, the Local Govern- of 
meiit may, if it thinks fit, direct that copies of depositions deposi- 
made or exhibits produced before the Political Agent or cxliibit^to 
a judicial officer in or for the territory in which such offence ]> e re p e i ve d 
is alleged to have been committed shall be received as evidence dence- 

by the Court holding such inquiry or trial in any case in which 
such Court might issue a commission for taking evidence as to 
the matters to which such depositions or exhibits relate. 

190 . In sections 188 and 189 the expression '* Political ‘ Political 

Agent * means and includes— dC ’ 

( a ) the principal officer representing the British Indian * 

Government in any territory beyond the limits of British 
India; K 

(b) any officer in British India appointed by the Governor 
General in Council, or the Governor in Council of the Presi¬ 
dency of Fort St. George or Bombay, to exercise all* or any 
of the powers of a Political Agent, under the Foreign Juris¬ 
diction and Extradition Act, 1879, for any territory not * 
forming pari of British India. 

jB .— Conditions requisite for Initiation of Proceeding*. 

191. Except as hereinafter provided, any Presidency Magis- Cognisance 
trate, District Magistrate, Sub-divisional Magistrate, and 

any other Magistrate specially empowered in this behalf, may tratos - 
take cognisance of 1 any offence— ' 

(a) upon receiving a complaint 2 of facts which Constitute 
such offence; 

(f) upon a police-report of such facts ; 

(c) upon information received from any person other than 
& police-officer, or upon his own knowledge 0 or suspicion, that 
such offence has been committed 4 . 

1 This, of course, does not make it 3 A belief founded on private and 
optional with the Magistrate to hear anonymous information is not ‘know- 
a complainant, 13 Oal. 334. ledge,’ 4 Ben. Appx. 1. 

8 Sie. 4, cl/«i), suprafp. 6r. ‘ I ** ^ * 4 712. 

K % 
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The Local Government, or the District Magistrate subject 
to the general or special orders of the Local Government, may 
empower any Magistrate to take cognisance under clause (a) or 
clause (£) of offences for which he may try or commit for trial. 

The Local Government may empower any Magistrate of 
the first or second class to take cognisance under clause (c) of 
offences for which he may try or commit for trial. 

When a Magistrate takes cognisance of an offence under 
clause (c), the accused, or, when there are several persons 
accused, any one of them, shall be entitled to require that the 
case shall, instead of being tried by such Magistrate, be either 
transferred to another Magistrate or committed to the Court 
of Session 1 . 

192 . Any District Magistrate or Sub-divisional Magistrate 
may transfer any case, of which he has taken cognisance, for 
inquiry 2 or trial to any Magistrate subordinate 3 to him 4 . 

Any District Magistrate may empower any Magistrate of 
the first class who has taken cognisance of any case, to transfer 
it for inquiry 2 or trial to ally other specified Magistrate in his 
District who is competent under this Code to try the accused 
or commit him for trial; and such Magistrate may dispose of 
the case accordingly. 

193. Except as otherwise expressly provided by this Code 0 
or by any other law for the time being in force, no Court of 
Session shall take cognisance of any offence as a Court of 
original jurisdiction, unless the accused has been committed G to 
it by a Magistrate duly empowered in that behalf 7 . 

Additional Sessions Judges and Joint Sessions Judges shall 
try such cases only as the Local Government by general or 
special order directs them to try, or as the Sessions Judge of 
the Division makes over to them for trial 8 . 

made, see the Evidence Act, sec. 141, 
cl. (e). 

7 The object of this restriction is to 
secure to the prisoner a preliminary 
inquiry, which affordB him an op¬ 
portunity of becoming acquainted with 
the circumstances of the offence im¬ 
puted to him, and enables him to 
make his defence, 3 Mad. 351. 

8 Applications under chap, xxxii. 


1 Added by Act III of 1884, sec. 2. 
3 Not preliminary inquiry, 4 Mad. 
H. C. Appx. xl. 

3 See sec. 17, supra. 

4 As to withdrawing or recalling 
cases so transferred, see sec*. 528, infra. 

5 See sees. 477, 480, 485. 

fl 13 Suth. Cr. 17, col. 1: 4 Bom. H. 
C., Cr. Ca. 35. As to the presumption 
that the commitment has l>eon duly 
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Assistant Sessions Judges sliall try such, cases only as thebyAs- 
Sessions Judge of the Division by general or special order 
makes over to them for trial. Judges. 


194 . The High Court may take cognisance of any offence Cognisance 
upon a commitment made to it in manner hereinafter provided. 

Nothing herein contained shall be deemed to affect the Court, 
provisions of any letters patent granted under the twenty- 
fourth and twenty-fifth of Victoria, chapter 104. 

195 . No Court shall take cognisance— 

( a ) of any offence punishable under sections 172 to 188 1 Prosecu- 
(both inclusive) of the Indian Penal Code, except with the pre- ^[tempts 
vious sanction, or on the complaint, of the public servant con- of lawful 
cerned 2 , or of some public servant to whom he is subordinate; of public 

(U) of any offence punishable under section 193 3 , 194, 195 4 , servants - 
196, 199, 200, 205, 206, 207, 208, 209, 210, 211 5 or 228 ofgffi 
the same Code, when such offence is committed in, or in certain of- 
relation to, any proceeding in any Court, except with the ^nst 
previous sanction, or on the complaint, of such Court, or of public jus- 
some other Court to which such Court is subordinate; 

(c) of any offence described in section 463, or punishable Prosecu- 
under section 471, 475 or 476 of the same Code, when such tion * or 
offence has been committed by a party to any proceeding in offences 
any Court in respect of a document given in evidence in such d^uments 
proceeding, except with the previous sanction, or on the given in 
complaint, of such Court, or of some other Court to which e ' ldeuce * 
such Court is subordinate 6 . 

The sanction referred to in this section may be expressed in Nature of 
general terms, and need not name the accused person * ^ but it * ^essaiy 
shall, so far as practicable, specify the Court or other place in 


cannot therefore be referred to a Joint 
Sessions Judge, 9 Bora. 354. 

1 As to the offence punishable under 
the Penal Code, bee. 185, see 7 N. W. 
P. 132. 

2 These words must bo read in 
connection with sec. 476. Where a 
Court is acting under sec. 195 a coni- 
plaint in the strict sense of the Code 
ia not required, 7 All. 871. Acorn- 
plaint directly made by the public 
servant is quite as sufficient as his 
sanction. See 13 Cal. 270, dissenting 


from 5 All. 36. 

8 6 Mad. H. C. 92 : 6 Suth. Cr. 11; 
11 Suth. Cr. 17. Sanction is not 
necessary before instituting a charge 
under sec. 82 of the Registration Act, 
11 Cal. 566. 

* 6 All. 101. 

5 6 All. 114. 

« In this clause * Court ’ includes a 
sub-registrar acting under sec. 41 of 
the Registration Act, 1877, io Mad. 

Marsh. 270: 7 Mad. 224. 
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•which, and the occasion on which, the offenc^ was com¬ 
mitted 1 . 

When sanction is given in respect of any offence referred to 
in this section, the Court taking cognisance of the case may 
frame a charge of any other offence so referred to which is 
disclosed by the facts. 

Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate 2 ; and no such sanction 
shall remain in force for more than six months from the date 
on which it was given 3 . 

For the purposes of this section, every Court, other than a Court 
of Small Causes, shall be deemed to be subordinate only to the 
Court to which appeals from the former Court ordinarily lie 4 . 





The Courts of Small Causes in the Presidency-towns shall 
be deemed to be subordinate to the High Court, and every 
other Court of Small Causes shall be deemed to be subordinate 
to the Court of Session for the Sessions Division within which 


such Court is situate. 


Prosecu¬ 
tion for 
State- 


• 196 . No Court shall take cognisance of any offence punish¬ 
able under Chapter VI of the Indian Penal Code, except 


1 11 Bom. H. C. 34. As to tlie 
object of the sanction, see 16 Suth. 
Cr. 37. It ought always to be in 
writing and attached to the record ; 
hut it may be oral, and in one case (5 
Bom. H. C., Cr. Ca. 38) it was implied. 
Before granting the sanction the Court 
must sat isfy itself that an offence ha3 
been committed, 7 Mad. 562 ; but it 
need not hold an inquiry as to all 
the persons implicated, 7 Mad. 224. 
See, too, sec. 476 infra, and 6 All. 98, 
101. The Court granting the sanction 
should specify the section of the Penal 
Code under which proceedings are to 
be instituted, 6 All. 106. A sanction 
applied for after the termination of 
the proceedings in tiie course of which 
the offence is alleged 4.0 have been 
committed ought not to he granted un¬ 
less the allied offender had hod notice 
of the application and an opportunity 
of being heard, 10 Cal. 1100. 

Under sec. 537 infra no finding etc. 
can be reversed or altered on appeal 


or revision on the ground that the 
sanction has not been given, unless 
there has been a failure of justice. 
Objections to jurisdiction on tlio 
ground of want of sanction should 
apparently bo taken at the trial, 7 
Mad. H. C. 58, per Holloway J. 

3 Sec. 439, infra; see 22 Suth. Cr. 
11: 7 Mad. 314. 

2 This means that a Magistrate 
shall not take cognisance of a case 
under a sanction which is more than 
six months old, not that the whole 
prosecution shall be completed within 
that period, 6 All. 45. The Court 
which granted a sanction which has 
expired by efflux of time may grant a 
fresh sanction, 6 All. 45. 

* A District Judge has therefore 
power to revoke or grant a sanction 
granted or refused by a Subordinate 
Judge, 7 Mad. 314. That an unsuc¬ 
cessful application for sanction may 
be no ground for a suit for malicious 
prosecution, see 9 All. 59. 



■ER XV. JURISDICTION OF CRIMINAL COURTS. 135 


<SL 


etion 


12 J, or punishable under section 294 a o£ the same offences, or 
Code, unless upon complaint made by order of, or under f o e t e t ^ a 
authority from, the Governor General in Council, the Local 
Government, or some officer empowered by the Governor 
General in Council in this behalf 1 . 


197 . "W hen any Judg*e 2 , or any public servant 3 not removable Prosecu- 
from his office without the sanction of the Government of j^ges and 
India or the Local Government, is accused as such Judge or public 
public servant of any offence 4 , no Court shall take cognisance 

of such offence, except with the previous sanction of the 
Government having power to order his removal, or of some 
officer empowered in this behalf by such Government, or of 
some Court or other authority to which such Judge or public 
servant is subordinate, and whose power to give such sanction 
has not been limited by such Government. 

Such Government may determine the person by whom, and Power of 
the manner in which, the prosecution of such Judge or public Gov< “ ru " 

a . 9 1 \ t-i '-X ment 3rS to 

servant is to be conducted, and may specify the Court before prosecu- 
which the trial is to be held 5 . " tiou * 

198 . No Court shall take cognisance of an offence falling Breach of 
under Chapter XIX or Chapter XXI of the Indian Penal 

Code or under sections 493 to 496 ‘ (both inclusive) of the all of- 4 * 0 " 
same Code, except upon a complaint made by some person ^nst 
aggrieved by such offence. marriage. 

199 . No Court shrill take cognisance of an offence under Adultory 

section 497 or section 498 of the Indian Penal Code, exc-ent or euticin s 

* a married 

upon a complaint made by the husband of the woman 6 * * , or, in womau. 
his absence, by some person who had care of such woman on 
his behalf at the time when such offence was committed. 


1 See as to sec. 294 a, British Burma 
Gazette , 19 June, 1878. 

" See Penal Code, sec. 19. 

3 See Penal Code, sec. 21. A mu¬ 
nicipal corporation is not a public 
servant within the meaning of this 
section, 3 Cal. 758. 

4 2 Bom. 4S1 : 7 Bom. H. C., Cr. 

Ca. 61, and a Court has no jurisdic¬ 

tion to entertain a charge against 

such judge or public servant if }. re¬ 

ferred otherwise than in accordance 

with such determination and specifi¬ 


cation, 9 Mad. 439, 8 Bom. H. C M Cr. 
Ca. 32, where a judge was charged 
with using defamatory language to a 
witness during the trial of a suit. 

5 The sanction of the Governor 
General in Council is required to 
prosecutions for acts purporting to be 
done under chapter ix. of this Code. 
See sec. 132. 

« 24Sut.l1. Cr. 19 : 5 All. 23j. Ho 
must, oven though ho be a minor, 
make the complaint himself, unless 
be be absent. 


misr/fy 



Exami na¬ 
tion. of 
complain¬ 
ant. 


Procedure 
by Magis¬ 
trate not 
competent 
to take 
cognisance 
of the case 
Postpone¬ 
ment of 
issue of 
process. 


136 THE CODE OP CRIMINAL PROCEDURE. ^ 

CHAPTER XYI. 

OF COMPLAINTS TO MAGISTRATES 1 . 

200 . A Magistrate taking cognisance of an offence on 
complaint shall at once examine the complainant upon oath 2 , 
and the substance of the examination shall he reduced to 
writing and shall be signed by the complainant, and also by 
the Magistrate: 

Provided as follows— 

(а) when the complaint is made in writing, nothing herein 
contained shall be deemed to require a Magistrate to examine 
the complainant before transferring the case under section 192: 

(б) where the Magistrate is a' Presidency Magistrate, such 
examination may be on oath or not as the Magistrate in each 
case thinks fit, and need not be reduced to writing; but the 
Magistrate may, if he thinks fit, before the matter of the 
complaint is brought before him, require it to be reduced to 
■writing : 

(e) when the case has been transferred under section 19a 
•and the Magistrate so transferring it has already examined 
the complainant, the Magistrate to whom it is so transferred 
shall not be bound to re-examine the complainant. 

201. If the complaint has been made in writing and the 
Magistrate is not competent to take cognisance of the case, he 
shall return the complaint for presentation to the proper 
tribunal with an endorsement to that effect. 

202 . If the Chief Presidency Magistrate, or any other 
Presidency Magistrate whom the Local Government may from 
time to time authorise in this behalf, or any Magistrate of 
the first or second class, sees reason to distrust the truth of 
a complaint of an offence of which he is authorised to take 
cognisance, he may, when the complainant has been examined, 
record his reasons for distrusting the truth of the complaint, 
and may then postpone the issue of process for compelling 
the attendance of the person complained against, and either 

1 Sees. 200--109 should bo read to- exercise his judgment as to whether 
gether, 14 Cal. 141. there is or not sufficient ground for 

* ho as to enable the Magistrate to proceeding. 
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inquire into the case himself or direct a previous local investi¬ 
gation to be made by any oflicer subordinate to such Magistrate, 
or by a police-officer, or by such other person, not being a Magis¬ 
trate or police-officer, as he thinks fit, for the purpose of ascer¬ 
taining the truth or falsehood of the complaint 1 . 

If such investigation is made by some person not being a 
Magistrate or a Police-officer, he shall exercise all the powers 
conferred by this Code on an officer in charge of a police-station, 
except that he shall not have power to arrest without warrant. 

This section applies to the police in the towns of Calcutta 
and Bombay 2 . 

203 . The Magistrate before whom a complaint is made or Dismissal 
to whom it has been transferred may dismiss the complaint 3 if, 
after examining the complainant 4 and considering the result 
of the investigation (if any) made under section 202, there is 
in his judgment no sufficient ground for proceeding 5 . 


CHAPTEB XVII. 


OF THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES. 


204 . If, in the opinion of a Magistrate taking cognisance issue of 
of an offence, there is sufficient ground for proceeding, and P rgcc ' H * 
the case appears to be one in which, according to the fourth 
column of the second schedule, a summons should issue in the 
first instance, he 6 shall issue his summons for the attendance 
of the accused. If the case appears to be one in which, 
according to that column, a warrant should issue in the first 
instance, he may issue a warrant, or, if he thinks fit, a sum¬ 
mons, for causing the accused to be brought or to appear at a 
certain time before such Magistrate or some other Magistrate 
having jurisdiction 7 . 


1 He cannot give such direction 
after evidence has been taken for tbe 
complainant and process issued, 9 
Mad. 282. 

a As to Madras, see sec. I. 

3 This dismissal does amount to 
an acquittal for the purposes of see.403; 
see the explanation to that section. 

4 and recording his examination, 
3 Ben. App. Jur. Cr. 53. 

r ‘ This section should have provided 


for recording the magistrate's reasons 
for the diemiHBftl mid thus enabling 
the High Court, in exercising its 
revisional powers,, to consider whether 
his discretion has been properly exer¬ 
cised. See 14 Cal. 140. 

« 10 Ben. Appx. 26. 

T As to process to* compel the ap¬ 
pearance of an European British sub¬ 
ject accused of an offence, see sec. 445, 
proviso. 
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Nothing in this section shall be deemed to affect the pro¬ 
visions of section 90. 


Magistrate 205 . Whenever a Magistrate issues a summons, he may, 
per^J 1 witii ^ sees reason so to do 1 , dispense with the personal attend- 

personal ance .of the accused, and permit him to appear by his 
attendence J 

of accused. 

But the Magistrate inquiring into or trying the case 3 may, 
in his discretion, at any stage of the proceedings, direct 
the personal attendance of the accused, and, if necessary, 
enforce such attendance in manner hereinafter provided. 



CHAPTER XYIII. 

OP INQUIRY INTO CASES TRIABLE BY TIIE COURT OF SESSION 
OR HIGH COURT. 

Power to 206 . Any Presidency Magistrate, District Magistrate, 
triai mit ° r Sub-divisional Magistrate, Magistrate of the first class, or any 
. Magistrate empowered in this behalf by the Local Govern¬ 
ment may commit any person for trial to the Court of Session 
or High Court for any offence triable by such- Court 4 . 

But save as herein otherwise provided, no person triable by 
the Court of Session shall be committed for trial to the High 
Court. 

Procedure 207 . The following procedure shall be adopted in inquiries 
ric^pre-* before Magistrates where the case is triable exclusively by a 
paxatory to Court of Session or High Court, or, in the opinion of the 
ment. Magistrate, ought to be tried by such Court. 

Taking of 208 . The Magistrate shall, when the accused appears or is 
produced, brought before him, proceed to hear the complainant (if any), 
and take in manner hereinafter provided all such evidence 

1 As, for instance, when the offence a^d see i Ben. Short Notes, v, as to 
charged is i- liable. As to taking a such women giving evidence in 
bond binding the accused to appear, .p 61 kf«. 

Bee 5 Bom. H. C., Cr. Ca. 64. 3 Magistrate issuing the 

3 Where the accused is a pardah - summons. 
nashi* woman her personal attend- 4 2 Suth. Cr. 50. Powers conferred 
ance should be dispensed with until under this section convey authority to 
the Magistrate is satisfied that she carry into effect any of the provisions 
has a real charge to answer, 6 All. 59 ; of chap, xviii, 0 All. 477. 
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may be produced in support of the prosecution or in behalf 
of the accused, or as may be called for by the Magistrate \ 

If the complainant or officer conducting the prosecution 1 2 , or Process for 
the accused, applies to the Magistrate to issue process to ^furth™ 
compel the attendance of any witness or the production of any evidence, 
document or other thing, the Magistrate shall issue such 
process unless, for reasons to be recorded, he deems it unneces¬ 
sary to do so. 

Nothing in this section shall be deemed to require a Presi¬ 
dency Magistrate to record his reasons. 




209 . When the evidence referred to in section 208, para- when ac- 
graplis 1 and 2, has been taken, and he has examined the CU8e ? P er “ 

, j, son to be 

accused tor the purpose of enabling him to explam any discharged, 
circumstances appearing in the evidence against him 3 , such 
Magistrate shall, if he finds that there are not sufficient 
grounds for committing the accused person for trial 4 , discharge 5 6 
him, unless it appears to the Magistrate that such person 
should be tried before himself c or some other Magistrate, in 
which case he shall proceed accordingly. 

Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, 
he considers the charge to be groundless. 


210 . When, upon such evidence being taken and such When 
examination (if any) being made, the Magistrate finds that is 
there are sufficient grounds for committing the accused for framed. 
trial 7 , he shall frame a charge 8 under his hand, declaring with 
what offence the accused is charged. 

As soon as the charge has been framed, it shall be read and Charge to 

be ex- 


1 Ab to remands, gee 11 Ben. Appx. 
18 : 6 Mad. 63, 69: and sec. 344, infra. 

a Ab to the duty of the prosecution 
to call witnesses, see 8 Cal. 121: 10 
Cal. 1070. 

3 Sec. 342 infra, and see 1 Ben. S. 
N. xvi. 

4 5 All. 161, per Mahmdd J. 

5 As to the effect of a discharge, 
Bee 6 Bom. 376 (suit for malicious 
prosecution), and sec. 403 infra. 

6 As to officers invested under 

sec. 34, trying cases under sec. 209, 


see 10 Cal. 85. 

7 The question is whether the pros¬ 
ecution has made out a pritnd facie 
case against the accused, aDd such 
case arises where credible witnesses 
make statements, which, if believed, 
would sustain a conviction, 11 Bom. 
372. Compare 11 & 12 Vic. c. 42, 9. 
25, 3 All. 27. 

3 8 Bom. 200. As to joint charges 
where there has been a riot and fight 
between two bodies of men, see 8 
Suth. Cr. 47 S 9 Suth. Cr, 33. 
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plained, 
and copy 
furnished, 
to accused. 


explained to the accused and a copy thereof’ shall, if he so 
requires, be given to him free of cost. 

211. The accused shall be required at once to give in, 

witnesses oral ty 0r ia ^ n ' ithl S> a list of the P ersons (tf any) whom lie 
for defence wishes to be summoned to give evidence on his trial. 

The Magistrate may, in his discretion, allow the accused 
to give in any further list of witnesses at a subsequent 
time; and, where the accused is committed for trial before 
the High Court, nothing in this section shall be deemed to 
preclude the accused from giving, at any time before his 
trial, to the Clerk of the Crown a further list of the persons 
whom he wishes to.be summoned to give evidence on such 
trial. 


on trial. 

Further 

list. 


Power of 212. The Magistrate may, in his discretion, summon and 

t!!ex- 8trafce examine any witness named in any list given in to him under 

amine such section 211. 
witnesses. 

Order of 213. When the accused on being required to give in a list 
ment* 1 *" unt ^ er section 211 has declined to do so, or when he has given 
i 11 such list and the witnesses (if any) included therein whom 
the Magistrate desires to examine have been summoned and 
examined under section 212, the Magistrate may make an 
order committing the accused for trial by the High Court or 
the Court of Session (as the case may be), and (unless the 
Magistrate is a Presidency Magistrate) shall also record briefly 
the reasons for such commitment. 


Person 
charged 
oataide 
Presi¬ 
dency- 
towns 
jointly 
with Euro¬ 
pean Bri¬ 
tish sub¬ 
ject. 


Quae hi ng 
commit¬ 
ments 
under 8». 
313 or aI 4 - 


214, If any person (not being an European British subject) 
is accused before a Magistrate other than a Presidency Magis¬ 
trate of having committed an offence conjointly with an 
European British subject who is about to he committed for 
trial, or to be tried, before the High Court on a similar charge 
arising out of the same transaction, and the Magistrate finds 
that there are sufficient grounds for committing the accused 
for trial, he shall commit him for trial before the High Court, 
and not before the Court of Session l . 

215. A commitment once made imder section 213 or section 
214 by a competent Magistrate can be quashed by the High 
Court only, and only on a point of law 2 . 

1 Ab to the place of trial, see infra, sec 33^- 2 ^ -^ad, 372 ; 0 All. 98. 
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216. When the accused has given in any list of witnesses Summons 
under section 311 and has been committed for trial, the n ° ? ^ gfor 
Magistrate shall summon such of the witnesses included defence 
in the list as have not appeared" before himself, to appear cuse a i 8 
before the Court to which the accused has been committed 1 : c°nmu tte <L 

Provided that where the accused has been committed to 
the High Court, the Magistrate may, in his discretion, leave 
such witnesses to be summoned by the Clerk of the Crown, 
and such witnesses may be summoned accordingly: 

Provided also that if the Magistrate thinks that any wit- Refusal to 
ness is included in the list for the purpose of vexation or ^^es- 
delay 2 , or of defeating the ends of justice, the Magistrate may 
require the accused to satisfy him that there are reasonable deposit 
grounds for believing that the evidence of such witness is made * 
material, and, if he is not so satisfied, may refuse to summon 
the witness 3 (recording his reasons for such refusal), or may 
before summoning him require such sum to be deposited as 
such Magistrate thinks necessary to defray the expense of 
obtaining the attendance of the witness. 


217. Complainants and witnesses for the prosecution and Bond of 

defence, whose attendance before the Court of Session or C0 “ 1 P lal ] 1 ' 

ants ana 

High Court is necessary, and who appear before the Magis- witnesses, 
trate, shall execute before him bonds binding themselves to 
be in attendance when called upon at the Court of Session 
or High Court, to prosecute or to give evidence, as the case 
may be. 

If any complainant or witness refuses to attend before the Detention 
Court of Session or High Court, or to execute the bond above 
directed, the Magistrate may detain him in custody until refusal to 
he executes such bond, or until his attendance at the Court * 0 execute 
of Session or High Court is required, when the Magistrate bond - 
shall send him in custody to the Court of Session or High 
Court, as the case may be. 

218. When the accused is committed for trial, the Magis- Ccumnit- 
trate shall issue an order to such person as may be appointed 

by the Local Government in this behalf, notifying the Cora- fied. 

« 3 0 * 1 . 573, per Jackson J. 

3 S All. 663: 4 Mad. H. 0. 81 . 


1 6 Cal. 714. 
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mitment 1 , and stating the offence in the same form as the 
charge, unless the Magistrate is satisfied that such person 
is already aware of the commitment and the form of the 


charge; 

Charge and shall send the charge, the record of the inquiry and 
forwarded any weapon or other thing which is to be produced in evi- 
to High dence, to the Court of Session or (where the commitment 
Court of is made to the High Court) to the Clerk of the Crown or 
Session. other officer appointed in this behalf by the High Court. 
English^ ^ When the commitment is made to the High Court and 
to be for- any part of the record is not in English, an English trans- 
High^ t0 i a *i° n °i' suc h part shall be forwarded with the record. 

p 0Urt '.t 219. The Magistrate may summon and examine supple- 
summon mentary witnesses after the commitment and before the com- 
Buppieinen- mencement of the trial, and bind them over in manner hcre- 

tary wit- J . 

nesses. mbefore provided to appear and give evidence. 

Such examination shall, if possible, be taken in the presence 
of the accused, and, where the Magistrate is not a Presidency 
• Magistrate, a copy of the evidence of such witnesses shall, 
if the accused so require, be given to him free of cost. 


Custody of 220. Until and during the trial, the Magistrate shall, 
pcndTng subject to the provisions of this Code regarding the taking 
trial. of bail, commit the accused, by warrant, to custody. 


CHAPTER XIX. 

OP THE CHARGE. 

Form of Charges . 

Charge to 221. Every charge under this Code shall state the offence 
fenced with which the accused is charged. 

Specific If the law which creates the offence gives it any specific 
oiri nce Inf- name, the offence may be described in the charge by that 
ficient de- name only. 

ilow m ' If the law which creates the offence does not give it any 

BUvted specific name, so much of the definition erf the offence must 

1 &ee form of notice, Sched. \ . No. 27. 
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be stated as to give the accused notice of the matter with 
which he is charged. 

The law and section of the law ..against which the offence 
is said to have been committed shall be mentioned in the 
charge 1 . 

The fact that the charge is made is equivalent to a state¬ 
ment that every legal condition required by law to constitute 
the offence charged was fulfilled in the particular case 2 . 

In the Presidency-towns the charge shall be written in 
English; elsewhere it shall be written either in English or 
in the language of the Court. 

If the accused has been previously convicted of any offence, 
and it is intended to prove such previous conviction 3 for the 
purpose of affecting the punishment which the Court is com¬ 
petent to award, the fact, date and place of the previous 
conviction shall be stated in the charge. If such statement 
is omitted, the Court may add it at any time before sentence 
is passed. 

Illustrations. 


<SL 


where of¬ 
fence has 
no specific 
name. 


What im¬ 
plied in 
charge. 


Language 
of charge. 


Previous 
conviction 
when to bo 
set out. 


(a) A is charged with the murder of B. This is equivalent to a 
statement that H’s act fell within the definition of murder given in 
sections 299 and 300 of the Indian Penal Code ; that-it did not 
fall within any of the general exceptions of the same Code ; and 
that it did not fall within any of the five exceptions to section 300, 
or that, if it did fall within Exception 1, one or other of the three 
provisos to that exception applied to it. 

(b) A is charged, under section 326 of the Indian Penal Code, 
with voluntarily causing grievous hurt to B , by means of an 
instrument for shooting. This is equivalent to a statement that 
the case was not provided for by section 335 of the Indian Penal 
Code, and that the general exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery 
or criminal intimidation, or using a false property-mark. The 
charge may state that A committed murder, or cheating, or theft, 
or extortion, or adultery or criminal intimidation, or that he used 
a false property-mark, without reference to the definitions of those 
crimes contained in the Indian Penal Code; but the sections under 
which the offence is punishable must, in each instance, be referred 
to in the charge. 


1 Tho Madras High Court ruled 
in 1881, that when the accused is 
liable to be punished under the 
M hipping Act, the charge must state 
the liability, 5 Mad. 158. 


For forms of charges, see Sched. V. 
No. 28. 

a See the Evidence Act, see. I05. 

3 See see. 310. infra. 
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(cZ) 4 is charged, under section 184 of the Indian Penal Code, 
with intentionally obstructing a sale of property offered for sale by. 
the lawful authority of a public servant. The charge should be in 
those words. 

222. The charge shall contain such particulars as to the 
time and place of the alleged offence, and the person (if any) 
ag’ainst whom, or the thing* (if any) in respect of which, it 
■was committed, as are reasonably sufficient to give the accused 
notice of the matter with which he is charged' 1 . 

223. When the nature of the case is such that the par¬ 
ticulars mentioned in sections 221 and 222 do not give the 
accused sufficient notice of the matter with which he is 
charged, the charge shall also contain such particulars of the 
manner in which the alleged offence was committed as will 
be sufficient for that purpose. 

Illustrations . 

(a) A is accused of the theft of a certain article at a certain time 

and place. The charge need not set out the manner in which the *• 

theft was effected. 

(b) A is accused of cheating B at a given time and place. The 
charge must set out -the manner in which A cheated B. 

(c) A is accused of giving false evidence at a given time and 
place. The charge must set out that portion of the evidence given 
by A which is alleged to be false. 

( d) A is accused of obstructing B , a public servant, in the 
discharge of his public functions at a given time and place. The 
charge must set out the manner in which A obstructed B in the 
discharge of his functions. 

(<j) A is accused of the murder of B at a given time and 
place. The charge need not state the manner in which A mur¬ 
dered B. 

(/) A is accused of disobeying a direction of the law with 
intent to save B from punishment. The charge must set out the 
disobedience charged and the law infringed. 

224. In every charge words used in describing an offence 
shall be deemed to have been used in the sense attached to 
them respectively by the law under which such offence is 
punishable. 

1 Accuracy and certainty in stating nfitted by himself, but by others with 

the offence are more especially re*. whom lie was in company, 11 Cal. 

quired where the accused is sought 108, 11 Cal. jo6: and see 6 All. 204, 

to be implicated for acts not com- per Straight J. 
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225 . No error in stating either the offence or the par- Effect of 
ticulars required to be stated in the charge, and no omission eiT018 * 
to state the offence or those particulars, shall be regarded 
at any stage of the case as material, unless the accused was 
misled by such error or omission l . 

Illustrations . 

(a) A is charged, under section 242 of the Indian Penal Code, 
with c having been in possession of counterfeit coin, having known 
at the time when he became possessed thereof that such coin was 
counterfeit/ the word ‘ fraudulently' being omitted in the charge. 

Unless it appears that A was in fact misled by this omission, the 
error shall not be regarded as material. 

(i h) A is charged with cheating B, and the manner in which 
he cheated B is not set out in the charge, or is set out incorrectly. 

A defends himself, calls witnesses, and gives his own account of the 
transaction. The Court may infer from this that the omission to 
ret out the manner of the cheating is not material. 

(c) A is charged with cheating B , and the manner in which 
he cheated B is not set out in the charge. There were many 
tiansactions between A and B, and A had no means of knowing to 
which of them the charge referred, and offered no defence. The 
Court may infer from such facts that the omission to set out the 
manner of the cheating was, m this case, a material error. 

(d) A is charged with the murder of Khoda Baksli on the 21st 
January, 1882. In fact, the murdered person’s name was Haidar 
Baksh, and the date of the murder was the 20th January, 1882. 

A was never charged with any murder but one, and had heard the 
inquiry before the Magistrate, which referred exclusively to the 
case of Haidar Baksh. The Court may infer from these facts that 
A was not misled, and that the error in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20th 
January, 1882, and Khoda Baksh (who tried to arrest him for that 
murder) on the 21st January, 1882. When charged for the 
murder of Haidar Baksh, he was tried for the murder of Khoda 
Baksh. The witnesses present in his defence "were witnesses 
in the case of Haidar Baksh. The Court may infer from this that 
A was misled, and that the error was material. 

226 * When any person is commit tod. for trial without Proqodnre 
a charge 2 , or with an imperfect or erroneous charge, the Court, ment^vith- 
or, in the case of a High Court, the Clerk of the Crown, 
may frame a charge, or add to or otherwise alter 3 the charge, imperfect 

1 See secs. 232 and 237, infra. Sessions Judge or Clerk of tlie Crown '^ lar o c ' 

a These words apply, not only to a may think the prisoner ought to be 
case in which there is no charge at tried for, 8 l>om. 200. 
all, but also to a case in which there 8 with due caution, 8ee 6 Bom. H» 
is no charge of such an offence as the C., Or. 7 ^- 
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as the case may be, having regard to the rules contained in 
this Code as to the form of charges. 

227. Any Court may alter 1 any charge at any time before 
judgment is pronounced, or, in the case of trials before the 
Court of Session or High Court, before the verdict 2 of the jury 
is returned or the opinions of the assessors are expressed. 

Every such alteration shall lie read and explained to the 
accused. 

228. If the charge framed or alteration made under section 
226 or section 227 is such that proceeding immediately with 
the trial is not likely, in the opinion of the Court, to prejudice 
the accused in his defence or the prosecutor in the conduct of 
the ease, the Court may, in its' discretion, after such charge or 
alteration has been framed or made, proceed with the trial as 
if the new' or altered charge had been the original charge. 

229. If the new or altered charge is such that proceeding 
immediately with the trial is likely, in the opinion of the 
Court, to prejudice the accused or the prosecutor as aforesaid, 
the Court may either direct a new trial or adjourn 3 the trial 
for such period as may be necessary. 

230. If the offence stated in the new or altered charge 
is one for the prosecution of which previous sanction is 
necessary, the case shall not be proceeded with until such 
sanction is obtained, unless sanction has been already obtained 
for a prosecution on the same facts as those on which the 
new 7 or altered charge is founded. 

231. Whenever a charge is altered by the Court after the 
commencement of the trial, the prosecutor and the accused 
shall be allowed to recall or re-summon, and examine with 
reference to such alteration, any witness who may have been 
examined 4 . 

232. If any Appellate Court, or the High Court in the 
exercise of its powers of revision or of its powrers under 

1 This authorises the Court to Bom. 
make to some specific charge an 1 3 Mad. 351, 
addition in the nature of an alter- . 4 I n j flecs - 226-231 the word 

ation; but not to add a new charge. 1 charge han the meaning which it 
8 Bom. 210, 211 ; and see 3 Mad. 351. has in reBt fc he body of the 

• i.e. the final verdict which the Code, viz. statement of a specific 
Judge would be bound to record, 8 offence, S Bom. 209. 
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Chapter XX\ II, is o£ opinion that any person convicted of 
an offence was misled in liis defence by the absence of a charge 
or by an error in the charge, it shall direct a new trial to be 
had upon a charge framed in whatever maimer it thinks fit. 

If the Court is of opinion that the facts of the case are such 
that no valid charge could be preferred against the accused in 
respect of the facts proved, it shall quash the conviction. 

Illustrations. 

A is convicted of an offence under section 196 of the Indian 
Penal Code, upon a charge which omits to state that he knew the 
evidence which lie corruptly used or attempted to use as true or 
genuine was false or fabricated. If the Court thinks it probable 
that A had such knowledge, and that he was misled in his defence 
by the omission from the charge of the statement that he had it, it 
shall direct a new trial upon an amended charge; but if it appears 
°bable from the proceedings that A had no such knowledge, it 
shall quash the conviction. 


Joinder of Charges. 

^ 38 . For every distinct offence of which any person is Separate 
accused there shall be a separate charge, and every such charge aMnct ^ 
shall be tided separately 1 2 , except in the cases mentioned in offences, 
sections 234, 235, 236 and 239 s . 


Illustration. 

A is accused of a theft on one occasion, and of causing grievous 
hurt on another occasion. A must be separately charged and 
separately tried for the theft and the causing grievous hurt 3 , 


234o When a person is accused of more offences than one Three of- 
of the same kind 4 , committed within the space of twelve fences 
months from the first to the last of such offences, he may be within 
charged with, and tried at one trial for, any number of them l 

not exceeding three. together. 

Offences are of the same kind when they are punishable 


1 The mind of the Court might be 
prejudiced against the prisoner if he 
were tried in one trial upon different 
charges resting on different evidence, 
7 All. 177. 

2 A charge containing alternative 
charges of perjury is not a charge of 
two offences, but of one, 13 Ben. 334 : 

10 Cal. 937. See the form, Sched. V. 
No. 28, ii (4), and 7 All. 44. But see 

to Bom. 124. 


3 10 Bom. 124. 

4 Not necessarily against one and 
the same person, 9 Cal. 373 (on the 
corresponding section of Act X of 
1872), dissenting from 4 All. 147. 
See 7 All. 174, where dishonest mis¬ 
appropriations by a postmaster of 
moneys paid to him by different per¬ 
sons for money-orders were held to 
be ‘ of the same kind.* 
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with the same amount of punishment under the same section 
of the Indian Penal Code 1 , or of any special or local law. 

235. I.—If, in one series of acts so connected together as 
to form the same transaction, more offences than one are 
committed by the same person, he may be charged with, and 
tried at one trial for, every such offence 2 . 

II. — If the acts alleged constitute an offence falling within 
two or more separate definitions of any law in force for the 
time being by which offences are defined' or punished, the 
person accused of them may be charged with and tried at one 
trial for each of such offences. 

III. —If several acts, of which one or more than one would 
by itself or themselves constitute an offence, constitute when 
combined a different offence, the person accused of them may 
be charged with and tried at one trial for the offence constituted 
by such acts wdien combined, or for any offence constituted by 
any one, or more, of such acts 3 . 

Nothing contained in this section shall affect the Indian 
Penal Code, section 71 4 . 

Illustrations. 

to paragraph I— 

(a) A rescues B , a person in lawful custody, and in so doing 
causes grievous hurt to C , a constable in whose custody B was. 
A may be charged with, and tried'for, offences under sections 225 
and 333 of the Indian Penal Code. 

(1 b) A commits house-breaking by day with intent to commit 
adultery, and commits, in the house so entered, adultery with B ' s 
wife. A may be separately charged with, and convicted of, offences 
under sections 454 and 497 of the In al Code. 

(c) A ^ntices B, the wife of C , away from C, with intent to 
commit adultery with B , and then commits adultlry with her. 
A may be separately charged with, and convicted of, offences under 
sections 498 and 491 of the Indian Penal Code. 

id) A has in his possession several seals knowing them to 
he counterfeit and intending to use them for the purpose of 
committing several forgeries punishable under section 466 of the 
Indian Penal Code. A may be separately charged with, and 
convicted of, the possession of each seal under section 473 of the 
Indian Penal Code. 

1 See 8 Cal. 450, 634. 235 > sub-sec, iii, ‘the offender shall 

2 7 All. 29 (dissenting from 6 All. not be punished with a more severe 

I21): 11 C : I.349: 12 Cal. 495. punishment then the Court which 

3 12 Cal. 495. *" tries him cou kl award for any one 

* which provides that in cases of such, offences. 

falling under the Cr. Pr. Code, sec. •. 
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(e) With intent to cause injury to Z?, A institutes a criminal 
proceeding against him, knowing that there is no just or lawful 
ground for such proceeding; and also falsely accuses B of having 
committed an offence, knowing that there is no just or lawful 
ground for such charge. A may he separately charged with, and con¬ 
victed of, two offences under section 211 of the Indian Penal Code. 

(/) with intent to cause injury to B, falsely accuses him 
of having committed an offence, knowing that there is no just 
or lawful ground for such charge. On the trial, A gives false 
evidence against B , intending thereby to cause B to he convicted of a 
capital offence. A may be separately charged with, and convicted 
of, offences under sections 211 and 1 94 of the Indian Penal Code. 

{9) with six others, commits the offences of rioting, grievous 
hurt, and assaulting a public servant endeavouring in the discharge 
of his duty as such to suppress the riot. A may be separately 
charged with, and convicted of, offences under sections 147, 325 
and 152 of the Indian Penal Code 1 . 

( 4 ) A threatens B , C and D at the same time with injury to 
their persons with intent to cause alarm to them. A may be 
separately charged with, and convicted of, each of the three 
offences under section 506 of the Indian Penal Code. 

The separate charges referred to in Illustrations (a) to (h) 
respectively may be tried at the same time. 

to paragraph II— 

(z) A wrongfully strikes B with a cane. A may be separately 
charged with, and convicted of, offences under sections 352 and 
323 of the Indian Penal Code. 

(j) Several stolen sacks of corn are made over to A and B , who 
know they are stolen property, for the purpose of concealing them. 
A and B thereupon voluntarily assist each other to conceal the 
sacks at the bottom of a grain-pit. A and B may be separately 
charged with, and convicted of, offences under sections 411 and 414 
of the Indian Penal Code. 

( Jc ) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of such 
exposure. A may be separately charged with, and convicted of, 
offences under sections 317 and 304 of the Iudian Ponnl Code. 

(l) A dishonestly uses a forged document as genuine evidence, in 
order to convict B, a public servant-, of an offence under section 167 
of the Indian Penal Code. A maybe separately charged with, and 
convicted of, offences under sections 471 (read with 466) and 196 
of the same Code. 

to paragraph III— 

(m) A commits robbery on B , and, in doing so, voluntarily causes 
hurt to him. A may be separately charged with, and convicted of, 
offences under sections 323, 392 and 394 ^ ie I n( ban Penal Code. 

1 The convictions here referred to rained undergo. 149 of the Penal 
'relate especially to convictions ob- Code/ 7 All. 761. 
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236 . If a single act or series of acts is of such a nature 
that it is doubtful which of several offences the facts which 
can be proved will constitute, the accused may be charged 
with having committed all or any of such offences, and any 
number of such charges may be tried at once; or he may be 
charged in the alternative with having committed some one of 
the said offences \ 

Illustration . 

A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trust or cheating. He may 
be charged with theft, receiving stolen property, criminal breach of 
trust and cheating, or he may be charged with havingcommitted theft, 
or receiving stolen property, or criminal breach of trust or cheating. 

237 . If, in the case mentioned in section 236, the accused 
is charged with one offence, and it appears in evidence that he 
committed a different offence for which he might have been 
charged under the provisions of that section, he may be con¬ 
victed of the offence which he is shown to liave committed, 
although he was not charged with it 2 . 

lllustmtion. 

A is charged with theft. It appears that he committed the 
offence of criminal breach of trust, or that of receiving stolen 
goods. He may be convicted of criminal breach of trust, or of 
receiving stolen goods (as the case may be), though I10 was not 
charged with such offence. 

238. When a person is charged with an offence consisting 
of several particulars, a combination of some only of which 
constitutes a complete minor offence, and such combination is 
proved but the remaining particulars are not proved, lie may 
be convicted of the minor offence, though he was not charged 
with it 3 . 

When a person is charged with an offence and facts are 
proved which reduce it to a minor offence, he may be convicted 
of the minor offence although he is not charged with it 4 . 

Nothing in this section shall be deemed to authorise a 

1 This section, like the correspond- 3 8 Bom. 200. 
in* section (455) of the Code of 1872, * 3 For decisions on the correspond- 

refers, not to cases in which the facts ing section (457 of the Code of 1872, 
arc doubtful, but to cases in which see 3 C-il. 189 and 5 Cal. 871. 

the application of the law to the 4 1 Bom ‘ 
facts are doubtful, 7 N.W. P. 137* 
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conviction of any offence referred to in section 198 or section 
199 when no complaint has been made as required by that 
section. 


Illustrations. 

(a) A is charged, under section 407 of the Indian Penal Code, 
with criminal breach of trust in respect of property entrusted to 
him as a carrier. It appears that he did commit criminal breach 
of trust under section 406 in respect of the property, but that it 
was not entrusted to him as a carrier. He'may be convicted 
of criminal breach of trust under section 406. 

(b) A is charged under section 325 of the Indian Penal Code 
with causing grievous hurt. He proves that he acted on grave and 
sudden provocation. He may be convicted under section 335 of 
that Code i . 

239. When more persons than one are accused of the same What per- 
offence, or of different offences committed in the same trans- ^charged 
action, or when one person is accused of committing any jointly, 
offence, and another of abetment of, or attempt to commit, 

such offence, they may be charged and tried together or 
separately, as the Court thinks fit; and the provisions con¬ 
tained in the former part of this chapter shall apply to all 
such charges. 

Illustrations. 

(a) A and B are accused of the same murder. A and B may bo 
charged and tried together for the murder. 

(b) A and B are accused of a robbery, in the course of which A 
commits a murder with which B has nothing to do. A and B may 
be tried together on a charge, charging both of them with the 
robbery, and A alone with the murder. 

(c) A and B are both charged with a theft, and B is charged 
with two other thefts committed by him in the course of the 
same transaction. A and B may be both tried together on a 
charge, charging both with the one theft, and B alone with the two 
other thefts 4 . 

240. When more charges than one are made against the W ith- 

same person, and when a conviction has been had on one or reirm ^^ 
more of them, the complainant, or the officer conducting the on 

prosecution 3 , may, with the consent of the Comt, withdraw the on one 0 f 
remaining charge or charges, or the Court of its own accord 

1 33 Suth. Cr. 61. 5 All. 17 - 80 wW A and B aro 

* But where A and B are accused of members of opposing factions in a riot, 
giving false evidence in the same pro-, 6 Cal. 96. 
oeeding they should be tried separ- 8 See s£vj- 49 r> mi a. 
ately, n Suth. Cr. 16: 10 Cal. 405: 
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may stay the inquiry into, or trial of, such charge or charges. 
Such withdrawal shall have the effect of an acquittal on such 
charge or charges, unless the conviction be set aside, in which 
case the said Court (subject to the order of the Court setting 
aside the conviction) may proceed with the inquiry into or trial 
of the charge or charges so withdrawn 1 . 
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CHAPTER XX. 


OF TIIE TRIAL OF SUMMONS-CASES BY MAGISTRATES. 


241. The following procedure shall be observed by Magis¬ 
trates in the trial of summons-cases 2 . 

242. When the accused appears 3 or is brought before the 
Magistrate, the particulars of the offence of which he is 
accused shall be stated to him, and lie shall be asked if he has 
any cause to show why he should not be convicted; but it 
shall not be necessary to frame a formal charge. 


243. If the accused admits that he has committed the 
offence of which he is accused, his admission shall be recorded 
as nearly as possible in the words used by him 4 ; and if he 
shows no sufficient cause why he should not be convicted, the 
Magistrate shall convict him accordingly. 


244. If the accused does not make such admission, the 
Magistrate shall proceed to hear the complainant (if any), and 
take all such evidence as may be produced in support of the 
prosecution 5 , and also to hear the accused and take all such 


evidence 6 as he produces in his 

i Compare sec. 424. 

3 i. e. cases relating to offences not 
punishable with death, transporta¬ 
tion, or imprisonment for more than 
six months, sec. 4, cl. (t). Where 
there are two distinct charges against 
the same person arising out of the 
same facts, and one is a summons-case 
and the other a warrant-case, the 
mode of trial should be that applicable 
to the greater of the two charges, i. e. 
the case should be tried as a war¬ 
rant-case, 11 Cal. 92, per Wilso n J. 

3 As to excusing his personal at¬ 
tendance, see sec. 205. 


defence 7 . 

4 Where he tenders a written de¬ 
fence the Magistrate need not ex¬ 
amine him personally, 16 Snth. Cr. 63. 

8 A8 to the duty of the prosecution 
to call witnesses aide to give material 
evidence, and the inference which may 
be drawn if they are not called, seo 
8 Cal. 121 : 10 Cal. 1070. 

0 A conviction by a Magistrate who 
has refused to examine a witness for- 
-mally tendered by the accused is il¬ 
legal, 4 Ben. Appx. 77. 

7 As to the memorandum of the 
gubsf ance of the evidence, see sec. 355* 
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The Magistrate may, if lie thinks fit; on the application of 
the complainant or accused, issue process to compel the attend¬ 
ance of any witness or the production of any document or 
other thing. 

The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses, incurred in 
attending for the purposes of the trial, be deposited in Court 1 . 



245. If the Magistrate upon taking the evidence referred Acquittal, 
to in section 244 and such further evidence (if any) as he may, 
of his own motion, cause to be produced, and (if he thinks fit) 
examining the accused, finds the accused not guilty, he shall 
record an order of acquittal 2 . 

If he finds the accused guilty, he shall pass sentence upon Sentence, 
him according to law 3 . 


246. A Magistrate may, under section 243 or section 245 , Finding 
•convict the accused of any offence triable under this chapter £ ot limited 
which from the facts admitted or proved he appears to have plaint or 
committed, whatever may be the nature of the complaint or 8umm ° AS ‘ 
summons. 


247. If the summons has been issued on complaint 4 , and Non-ap- 
upon the day appointed for the appearance of the accused 
or any day subsequent thereto to which the hearing may be plaint, 
adjourned the complainant does not appear 5 , the Magistrate 
shall, notwithstanding anything hereinbefore contained, acquit 
the accused 6 , unless for some reason he thinks proper to adjourn 
the hearing of the case to some other day 7 . 


1 Where the complainant fails to 
make such deposit, the Magistrate 
deals with the case on the evidence 
before him, 5 Mad. 160. 

2 As to making an order for com¬ 
pensation against the complainant, 6ee 
sec. 250, infra, 5 Mad. 381 ; 10 Bom. 
* 99 - 

3 He must pass some sentence, if 
only a nominal one, 4 Mad. II. 0 ., 
Rulings, lxvi. 

4 See supra, sec. 4, cl. (a). 

9 As to dismissal where he does 

appear and is examined, sec sec. 203, 

supra. 


6 7 Mad. 213. The Magistrate need 
not wait till the Court is about to close 
for the day to give the absent com¬ 
plainant an opportunity of appearing, 
7 Mad. 356. 

7 or to a later honr on the same 
day, 7 Mad. 356. The order for ad¬ 
journment should ordinarily be made 
in tho presence and hearing of the 
parties, and if tho complainant docs 
not appear on the day or at the hour 
to which the case is adjourned, the 

Magistrate ma y a oquit the accused, 
2 3 Suth. Cr. 40. 
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248. If a complainant *, at any time before a final order is 
passed in any case under this chapter, satisfies the Magistrate 
that there are sufficient grounds for permitting him to 
withdraw his complaint 2 , the Magistrate may permit him 
to withdraw the same 3 , and shall thereupon acquit the ac¬ 
cused. 


249. In any case instituted otherwise than upon complaint, 
a Presidency Magistrate, a Magistrate of the first class, or, 
with the previous sanction of the District Magistrate, any 
other Magistrate, may, for reasons to be recorded by him, 
stop the proceedings at any stage without pronouncing any 
judgment either of acquittal or conviction, and may thereupon 
release the accused. 


250. If, in any case instituted upon complaint 4 , a Magis¬ 
trate acquits the accused under section 245 or section 247, and 
is of opinion that the complaint was frivolous or vexatious 5 , he 
may, in his discretion, by his order of acquittal, direct the 
complainant 1 to pay to the accused, or to each of the accused 


1 In cases of contempt of the law¬ 
ful authority of a public servant the 
‘complainant* must be deemed the 
public servant whose authority has 
been resisted, and without whose 
sanction the offender cannot be pro¬ 
secuted, and not the person injured 
by the resistance, 2 Bom. 653. Of 
course where a judge acting judicially 
is * complainant * he is not subject to 
the penalty provided by sec. 250 ; I 
Bom. 176. 

2 It will he remembered that this 
chapter refers only to summons-cases, 
6 Mad. 316. As to compounding 
offences, see sec. 345 and 10 Cal. 551. 

3 And the District Magistrate can¬ 
not revive a charge which a Deputy 
Magistrate ha3 allowed to be with¬ 
drawn, 25 Suth. Or. 64: 10 Cal. 551. 

4 A case instituted by the police on 

a complaint to them is not ‘instituted 
upon complaint * within tho meaning 
of this section, 6 All. 96 : 7 Mad. 563. 
And as the chapter refers only to 
summons-cases, compensation under 


this section cannot be given in war¬ 
rant-cases : see 1 Bom. H. C. 181 • 
6 Mad. 316 : 7 Suth. Cr. it, 12. O 
course the power conferred by sec. 
250 is not confined to complaints of 
offences under the Penal Code, 4 
N. W. P. 94. As * complaint* means 
an allegation that some person has 
committed an ‘offence* (sec. 4, cl. a, 
supra) no compensation can be given 
under this section for an act, such as 
illegal seizure of cattle under colour of 
the Cattle Trespass Act, 1871, which 
has not been made an ‘offenco* by 
that Act or otherwise, 9 Mad. 102. 

6 Where the complaint is well- 
founded as regards the accused A and 
frivolous as regard., the accused B } 
compensation may be directed to be 
paid to D, 5 Mad. 381. Where the 
complaint is both fri volous and false! the 
.award of compensation for its frivolity 
does not preclude the Magistrate from 
sanctioning a prosecution for making 
a false complaint, Mad. H. C. Pro., 12 
Nov. 1875, cited by Henderson, p, 338. 
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iere there are more than one, such compensation, not ex¬ 
ceeding fifty rupees *, as the Magistrate thinks fit 1 2 . 

Ihe sum so awarded shall be recoverable as if it were a fine 3 : Recovery 
provided that, if it cannot be realised, the imprisonment to be a^ticm pPU " 
awarded shall be simple, and for such term, not exceeding 
thirty days, as the Magistrate directs 4 . 


At the time of awarding compensation in any subsequent 
civil suit relating to the same matter, the Court shall take 
into account any sum paid or recovered as compensation under 
this section. 


CHAPTER XXL 


OF THE TRIAL OF WARRANT-CASES BY MAGISTRATES. 

251. The following procedure shall be observed by Magis- Procedure 

trates in the trial of warrant-cases 5 * . war ~ 

rant-cases. 

252. When the accused appears 0 or is brought before a Evidence 
Magistrate, such Magistrate shall iiroceed 7 to hear the com- ^ or P rose ' 
plainant (if any) and take all such evidence 8 as may be produced CUti ° n ' 
in support of the prosecution 9 . 

Ihe Magistrate shall ascertain, from the complainant or 
otherwise, the names of any persons likely to be acquainted 
with the facts of the case and to be able to give evidence for 
the prosecution, and shall summon 10 to give evidence before 
himself such of them as he thinks necessary. 

253 . If upon taking all the evidence referred to in section Discharge 
252 , and making such examination (if-any) of the accused as of accused, 
the Magistrate thinks necessary, he finds that no case against 


1 Where there are (e. g.) three ac¬ 
cused persons against each of whom 
the complaint is frivolous, the Magis¬ 
trate may award in the whole Ra. 150, 
*•©• R». 5 ° to each, 14 Suth. Cr. 75. 

There is no appeal from an order 
under this section. 

3 »Secs. 386, 387, infra. 

4 See form, Sched. V. No. 30. 

8 i. e. cases relating to offences 

punishable with death, transportation, 


or imprisonment for more than six 
months. Where the complainant 
makes against the same person two 
charges, one a summons-case, tho 
other a warrant-case, the procedure 
must be under chap, xxi; 11 Cal. 91. 

• Sec. 340. 

7 But see sec. 253, par. 2. 

8 Secs. 353 - 357 - 

* 3 001.389: 2 All. 447. 

10 See form, Soiled. V. No. 31. 
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the accused has been made out which if unrebutted would 
warrant his conviction, the Magistrate shall discharge him \ 
Nothing in this section shall be deemed to prevent a Magis¬ 
trate from discharging the accused at any previous stage of 
the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless 2 . 

Charge to 254 . If ; when such evidence and examination have been taken 
when ™f- d and made, the Magistrate is of opinion that there is groxmd for 
fence ap- presuming that the accused lias committed an offence 3 triable 
proved. under this chapter, which such Magistrate is competent to try, 
and which, in his opinion, could he adequately punished by 
him, he shall frame in writing a charge against the accused. 
Plea. 255 . The charge shall then be read and explained to the 

accused, and he shall be asked whether he is guilty or has 
any defence to make. 

If the accused pleads• guilty 4 , the Magistrate shall record 
the plea 5 , and may in his discretion convict him thereon. 
Defence. 256 . If the accused refuses to plead or does not plead, 
or claims to be tried, he shall be called upon to enter upon 
his defence and to produce his evidence, and shall, at any 
time while he is making his defence 6 , be allowed to recall and 
cross-examine any witness for the prosecution present in the 
Court or its precincts 7 . 

If the accused puts in any written statement, the Magis¬ 
trate shall file it with the record. 

Process for 257 c If the accused applies 8 to the Magistrate to issue any 
production process for compelling the attendance of any witness (whether 
of evidence he lias or has not been previously examined in the case) for 
of accused, the purposes of examination or cross-examination, or the 

1 The discharge is not final like an pressly charged, 5 Bom. H. C., Cr. Ca. 
acquittal, 5 Suth. Cr. 58. Where a 100. 

subordinate Magistrate has improperly 4 An admission which does not ad- 

discharged a prisoner and no further mit all the elements of the charge 
evidence is procurable, the District is not a plea of guilty to the charge, 
Magistrate should refer the proceed- see 7 Cal. 96 : ttuth.Cr. 23, col. 2. 

ings to the High Court, I Cal. 282 : 5 The plea, not merely a narrative 

10 Cal. 1027: 6 Mad. 25. As to of what occurred and of the statements 
reviving the proceedings where further ’ tnade bj the prisoner, 7 Cal. 96. 
evidence has been disclosed, see 2 c even after the case for the pro- 
Cal 405 sccntion is closed. 

10 Cal. 67. 7 8ee also . 9eC * 257. 

8 not necessarily the offence ex- * at an y time. 
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production of any document or other thing* the Magistrate 
shall issue such process unless he considers that such applica¬ 
tion should be refused on the ground that it is made for the 
purpose of vexation or delay, or" for defeating the ends of 
justice. Such ground shall be recorded by him in writing. 

The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses incurred in 
attending for the purposes of the trial be deposited in Court. 

258 . If in any case under this chapter in which a charge Acquittal, 
has been framed the Magistrate finds the accused not guilty, 

he shall record an order of acquittal. 

If in any such case the Magistrate finds the accused guilty. Conviction, 
he shall pass sentence upon him according to law 1 . 

259 . When the proceedings have been instituted upon Absence 
complaint and upon any day fixed for the hearing of the case pliant, 
the complainant is absent and the offence may be lawfully 
compounded 2 , the Magistrate may, in his discretion, notwith¬ 
standing anything hereinbefore contained, at any time before 

the charge has been framed, discharge the accused 3 . 


CHAPTER XXII. 


OF SUMMARY TRIALS. 


260 . Notwithstanding anything contained in this Code, 
(i) the District Magistrate, 

(a) any Magistrate of the first class specially empowered 
in this behalf by the Local Government*, and 

( 3 ) any Bench of Magistrates invested with the powers 


Power to 
try sum¬ 
marily. 


1 He must pass some sentence, 
however slight, 3 Suth. Cr. Let. 15, 

col. 1. For a form of warrant of com¬ 
mitment on a sentence of imprison¬ 
ment or fine, see Sched. Y. No. 29. 

3 Sec. 345, infra. 

8 Except under this section and the 
last clause of sec. 253, the magistrate 
cannot, in a warrant case, discharge 
the accused in consequence of the 
complainant’s absence, 10 Cal. 67. 
The magistrate need not, in order to 
give the absent complainant an oppor¬ 
tunity of appearing, wait till the Court 


is about to close for the day, 7 Mad. 
213, 356. See sec. 253, par. 2. 

* All Assistant Commissioners in 
Oudh, being Magistrates of the first 
class, have been so empowered, Macph. 
Lists, 1884, p. 49 T - Where a Magis¬ 
trate not empowered in thiB behalf tries 
an offender summarily, see sec. 530, cl. 
(q). That for the purpose of giving 
himself summary jurisdiction, he can¬ 
not split up an oifenee into its com¬ 
ponent parts, or reject one part of a 
compUint and accept another, ecu 4 
Cal. iS and u Cal. 336. 


MiNisr^ 
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of a Magistrate of the first class and specially empowered 
in this behalf by the Local Government 1 may try in a summary 
way all or any of the following offences :— 

(а) Offences not punishable with death, transportation or 
imprisonment for a term exceeding six months ; 

(б) Offences relating to weights and measures, under sec¬ 
tions 264, 265 and 2 66 of the Indian Penal Code; 

(c) Hurt, under section 323 of the same Code; 

(d) Theft, under section 379, 380 or 381 of the same Code, 
where the value of the property stolen does not exceed fifty 
rupees; 

(e) Receiving or retaining stolen property, under section 411 
of the same Code, where the value of such property does not 
exceed fifty rupees; 

(/) Assisting in. the concealment or disposal of stolen pro¬ 
perty, under section 414 of the same Code, where the value of 
such property does not exceed fifty rupees; 

(g) Mischief, under section 427 of the same Code 2 ; 

(h) House-trespass, under section 448 of the same Code; 

(?) Insult with intent to provoke a breach of the peace, 

under section 5°4 j an d criminal intimidation, under section 
506, of the same Code; 

(j ) Abetment of any of the foregoing offences ; 

(k) An attempt to commit any of the foregoing offences, 
when such attempt is an offence: 

Provided that no case in which a District Magistrate exer¬ 
cises the special powers conferred by section 34 shall be tried 
in a summary way. 

261 . The Local Government may confer on any Pencil 
of Magistrates invested with the powers of a Magistrate of 
the second or third class power to try summarily all or any 
of the following offences 3 :— 

(a) Offences against the Indian Penal Code, sections 277 , 
278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 336, 
34 L 35 ^ 426 and 4471 


1 That a Bench empowered under 
section 260 can try only the offences 
named therein, eoe 21 Suth. Or. 12, 
col . 2 : 9 Cal. 96. 

2 10 Cal. 408. 


- 3 That a Bench empowered under 
section 261 can try only the offences 
named therein, see 21 Suth. Cr, 12 
col. ? : 9 Cal. 96. 
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( 5 ) Offences against Municipal Acts, and tlie conservancy- 
clauses of Police Acts, punishable only with fine, or with 
imprisonment for a term not exceeding one month; 

(c) Abetment of any of the foregoing offences ; 

{cl) An attempt to commit any of the foregoing offences, 
when such attempt is an offence. 


262 . In trials under this chapter, the procedure prescribed Procedure 
for summons-cases shall be followed in summons-cases, and mons^nd 
the procedure prescribed for warrant-cases shall be followed warrant- 
m warrant-cases, except as hereinafter mentioned. plicable. 

No sentence of imprisonment for a term exceeding three Limit of 
months shall be passed in the case of any conviction underwent. 5 
this chapter 1 . 


263 . In cases where no appeal lies 2 , the Magistrate or Record in 
Bench of Magistrates need not record the evidence of the ^ere 
witnesses or frame a formal charge ; but he 3 or they shall enter there is no 
in such form as the Local Government may direct the follow- 
ing particulars :— 

( a ) the serial number ; 

(b) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(cl) the name of the complainant (if any) ; 

(e) the name, parentage and residence of the accused; 

(/) the offence complained of and the offence (if any) 
proved, and in cases coming under clause ( d ), clause ( e ) or 
clause (/) of section 260 the value of the property in respect 
of which the offence has been committed ; 


{(/) the plea of the accused and his examination (if any); 

(/i) the finding, and, in the ease of a conviction, a brief 


statement of the rea.-ons therefor 4 ; 

(i) the sentence or other final order; and 

{j) the date on which the proceedings terminated. 


1 This clause (which was added by 
the Select Committee) refers only to 
substantive sentences, not to cases 
where simple imprisonment is ordered 
as a proo-ss for enforcing payment of 
fine, 6 All. 61. Solitary confinement 
may be imposed as part of the sen¬ 
tence in summary trials, 6 All. 83. 
u See secs. 414, 515. 


9 The magistrate must not depute 
this duty to a clerk, nor can he affix his 
signature to the record or judgment 
by a stamp, 6 Mad. 396. 

4 should so Btate the reasons 
that the High Court on revision may 
judgo whether there were sufficient 
materials beforo him to support the 
conviction, 6 Cal 579. 
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264 . In every case tried summarily by a Magistrate or 
Bench in which an appeal lies \ such Magistrate or Bench 
shall, before passing sentence, record a judgment embodying 
the substance of the evidence 2 and also the particulars men¬ 
tioned in section 263. 

Such judgment shall be the only record in cases coming 
within this section. 

265 . Records made under section 263 and judgments re¬ 
corded under section 264 shall be written by the presiding 
officer, either in English or in the language of the Court, or, 
if the Court .to which such presiding officer is immediately 
subordinate so directs, in such officer’s mother-tongue. 

The Local Government may authorise any Bench of Magis¬ 
trates empowered to try offences summarily to prepare the 
aforesaid record or judgment by means of an officer appointed 
in this behalf by the Court to which such Bench is im¬ 
mediately subordinate, and the record or judgment so prepared 
shall be signed by each member of such Bench present taking 
part in the proceedings. 

CHAPTER XXIII. 

OF TRIALS BEFORE HIGH COURTS AND COURTS OF SESSION. 

A. — Prelim inary . 

266 . In this chapter, except in sections 276 and 3 307, the 
expression 4 High Court’ means a High Court of Judicature 
established or to be established under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104, and includes the Chief 
Court of the Pan jab, and such other Courts as the Governor 
General in Council may, by notification in the Gazette of India , 
declare to be High Courts for the purposes of this chapter. 

267. All trials under this chapter before a High Court 
shall be by jury ; 

and, notwithstanding anything herein contained, in all 
criminal cases transferred to a High Court under this Code or 

1 See sees. 407, 415. this reason; but if it cannot be dis- 

3 not the substance of every eepa- posed of because of this defect, the 
deposition, 25.S11U1 ( t. 2. "Court should require the ft 

If the direction in sec. 264 is not com- to repair the defect, or order a re¬ 
plied with, the Court of,Session should trial, 1 All. 680. 
not quash the conviction merely for * Aot X of 1886, aec. 8. 



misr/fy 
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ei Letters Patent o£ any High Court established under 
the twenty-fourth and twenty-fifth of Victoria, chapter T04, 
the trial may, if the High Court so directs, be by jury. 

268 . All trials before a Court of Session shall be either by Trials be- 
or with the aid of assessors 1 . fore Court 

mi t of Session. 

^ 69 . llie Local Government may, by order in the official Local 

/■. i. i. .. O J i 1 1 1 *1 • « ^ ^ 


Gazette 2 , direct that the trial of all offences, or of anv nar- Govern ‘ 

i o ™ ’ J l x ment may 


ticular class of offences, before any Court of Session, shall be order trial. 

^ J U1 T 111 an y District, and may revoke or alter such order. Court of 
When the accused is charged at the same trial, with several Session to 
offences of which some arc and some are not triable by jury, be by JUry ' 
he shall be tried by jury for such of those offences as are triable 
)y i ur y> ky Ike Court of Session, with the aid of the jurors 
as assessors, for such of them as are not triable by jury 3 . 

270 . In every trial before a Court of Session, the prosecu- Conduct 
lion shall be conducted by a Public Prosecutor 4 * * . 


of trial 
before 
Court of 
Session. 


B.— Commencement of Proceedings. 

271 ! ^ ^f 1 the Court ,s read y to commence the trial, the Com- 
areused shall appear or be brought before it, and the charge mencenieIlt 
shall be read out in Court and explained to him-, and he shall ° f ^ 
be asked whether he is guilty of the offence charged, or claims 
to be tried. 

If the accused 6 pleads guilty 7 , the plea shall be recorded 8 , pi ea of 
and he may be convicted thereon°. ^guilty. 

272 . If the accused refuses to, or does not, plead, or if he Refusal to 
claims to be tried, the Court shall proceed to choose jurors or Jj le . ad ° r 
assessors as hereinafter directed and to try the case : tried. ° e 

Provided that, subject to the right of objection hereinafter Trial bv 
mentioned, the same jury may try, or the same assessors may 6ame i ur 7 

aid in the trial of, as many accused persons successively as the of several 
C 1 ”— L 1 1 1 ° 1 offenders 


Court thinks fit. 


1 But see sec. 536. 

►See the notifications mentioned 
in the Appendix to the Code. 

s Act X of 1886, sec. 9. 

4 Sec. 4, cl. (m), Eiipra. 

1 5 Cal. 826 : 9 Mad. 61. 

not his counsel or pleader, 1* 
Suth. Cr. 42. 

7 An admission which does not 


comprise all the elements of the charge 
is not such a pica, 7 Cal. 96 : 11 Cal. 


m succes¬ 
sion. 


410. 

8 7 Cal. 96. Tlie record should be 
in the language in winch the plea is 
conveyed to the Court by the inter-, 
pretcr, 5 Cal. 826. 

• Where there has been a previous 
conviction, see sec. 310, infra. 
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273. In trials before the High Court, when it appears to 
the High Court at any time before the commencement of the 
trial of the person charged, that any charge or any portion 
thereof is clearly unsustainable, the Judge may make on the 
charge an entry to that effect. 

Such entry shall have the effect of staying proceedings upon 
the charge or portion of the charge, as the case may be l . 


C.—-Choosing a Jury. 

274. In trials before the High Court the jury shall consist 
of nine persons. 

In trials by jury before the Court of Session, the jury shall 
consist of such uneven number not being less than three, or 
more than nine, as the Local' Government, by order applicable 
to any particular district or to any particular class of offences 
in that district, may direct 2 . 

275. In a trial by jury, before the Court of Session, of a 
person not being an European or an American, a majority of 
the jury shall, if be so desires, consist of persons who are 
neither Europeans nor Americans. 

276. The jurors shall be chosen by lot 3 from the persons 
summoned to act as such, in such manner as the High Court 4 
may from time to time by rule direct : 

Provided that — 

first , pending the issue under this section of rules for any 
Court, the practice now prevailing in such Court in respect to 
the choosing of jurors shall be followed ; 

secondly , in case of a deficiency of persons summoned, the 
number of jurors required may, with the leave of the Court, 
be chosen from such other persons as may be present 5 ; and 
thirdly , in the Presidency-towns— 

(a) if the accused person is charged with having committed 
an offence punishable with death, or 

(t>) if in any other case a J udge of the High Court so directs, 
the jurors shall be chosen from the special jury list herein¬ 


after prescribed. 

1 But it is not an acquittal for the 
purpose of sec. 403; see the explana¬ 
tion to that soctiou. 

2 See the notifications mentioned 
in the Appendix to this Code. 


3 1 Bom. 462. 

* Sec sec. 266, supra. 

5 Of. the English practice of award¬ 
ing a talcs de circumttantibuf). 
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277 . As each juror is chosen, his name shall be called 
aloud, and, ujDon his appearance, the accused shall be asked i£ 
lie objects to be tried by such juror. 

Objection may then be taken to^such juror by the accused or 
by the prosecutor, and the grounds of objection shall be stated : 

Provided that, in the High Court, objections without 
grounds stated shall be allowed to the number of eight on 
behalf of the Crown and eight on behalf of the person or all 
the persons charged. 


Names of 
jurors to 
be called. 


Objection 
to jurors. 

Objection 

without 

grounds 

stated. 


278 . Any objection taken to a juror on any of the follow- Grounds of 
ing grounds, if made out to the satisfaction of the Court, shall 
be allowed: — 


(a) some presumed or actual partiality in the juror 1 ; 

( 4 ) some personal ground, such as alienage, deficiency in the 
epialifieation required by any law or rule having the force of 
law for the time being in force, or being under the age of 
.twenty-one or above the ag’e of sixty years ; 


1 The following list of grounds of 
challenge, taken from the New York 
Code of Criminal Procedure, § 377, 
with some slight omissions and verbal 
changes, illustrates the presumed par¬ 
tiality here mentioned : — 

1. Consanguinity or affinity, within 
the ninth degree, to the person alleged 
to bo injured by the crime charged, 
or on whose complaint the prosecution 
was instituted, or to the accused. 

2. Bearing to him the relation of 
guardian or ward, attorney or client,... 
master or servant, landlord or tenant,... 
or being in his employment on wages. 

3. Being a party adverse to the ac¬ 
cused in a civil suit, or having com¬ 
plained against, or been accused by 
him, in a criminal prosecution. 

4 Having served on a coroner’s 
jury which inquired into the death of 
the person whose death is the subject 
of the charge. 

5. Having served on a jury which 
has tried another person for the crime 
with which the accused is charged. 

6 . Having been one of a jury for¬ 
merly sworn to try the same charge and 
whose verdict was set aside, or which 
was discharged without a verdict. 


7. If the crime chaiged be pun¬ 
ishable with death, the entertaining 
of such conscientious opinions as would 
preclude his finding the accused guilty. 

' Actual partiality ’ is such a state of 
mind on the part of the juror, in re¬ 
ference to the case or to either party, 
as satisfies the Court, in the exercise 
of a sound discretion, that he cannot 
try the issue impartially and without 
prejudice to the substantial rights of 
the party challenging. But the pre¬ 
vious expression or formation of an 
opinion or impression with reference 
to the guilt or innocence of the ac¬ 
cused, or a present opinion or impres¬ 
sion in reference thereto, is not a 
sufficient ground of challenge for 
actual partiality, to any person other¬ 
wise legally qualified, if ho declare 
on oath that ho believes that such 
opinion or impression will not iu- 
fiuonco his verdict, aud that ho can 
render an impartial verdict accord¬ 
ing to the evidence, and the Court is 
satisfied that ho dops not entertain 
such a present opinion or impression 
would influence his verdict. See 
M. V. Cr. Proc. Code, § 376. 
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(c) his having by habit or religious vows relinquished all 
care of worldly affairs ; 

( d ) his holding any office in or under the Court; 

(e) his executing any duties of police or being entrusted 
with police-duties; 

(f) his having been convicted of any offence which, in the 
opinion of the Court, renders him unfit to serve on the jury; 

his inability to understand the language in which the 
evidence is given, or, when such evidence is .interpreted, the 
language in which it is interpreted; 

(/&) any other circumstance which, in the opinion of the 
Court, renders him improper as a juror. 

Decision of 279 . Every objection taken to a juror shall be decided by 
objection. Court, and such decision shall be recorded and be final. 
Supply of If the- objection is allowed, the place of such juror shall be 
supplied by any other juror attending in obedience to a 
summons and chosen in manner provided by section 276; or, 
if there is no such other juror present, then by any other 
person present in the Court whose name is on the list of 
jurors, or whom the Court considers a proper person to serve 
on the jury, provided that no objection to such juror or other 
person is taken under section 278 and allowed. 

280 . When the jurors have been chosen, they shall appoint 
one of their number to be foreman. 

The foreman shall preside in the debates of the jury, deliver 
the verdict of the jury, and ask any information from the 
Court that is required by the jury or any of the jurors. 

If a majority of the jury do not, within such time as the 
Judge thinks reasonable, agree in the appointment of a fore¬ 
man, he shall be appointed by the Court. 

281 . When the foreman has been appointed, the jurors 
shall be sworn under the Indian Oaths Act, 1873 1 . 

282 . If, in the course of a trial by jury, at any time before 
ceases to r ° r the re ^ imi the verdict, any juror, from any sufficient cause, 
attend, etc. is prevented from attending throughout the trial, or if any 

juror absents himself, and it is not practicable to enforce his 
1 Act X of 1873. The Bombay riot be sworn, 3 Bom. H. C., C-r. Ca. 
High Court had ruled that in trials 
befoie Sessions Courts the jurors need 


place of 
juror 
against 
whom ob¬ 
jection 
allowed. 


Foreman 


Swearing 
of jurors. 

Procedure 


56, and see 8 Ben. 562, per Jack- 
son J. 
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attendance, or if it appears that any juror is unable to under¬ 
stand the language in which the evidence is given, or, when 
such evidence is interpreted, the language in which it is inter¬ 
preted 1 , a new juror shall be added, or the jury shall be 
discharged and a new jury chosen. 

In each of such cases the trial shall commence anew. 



283 . The Judge may also discharge the jury whenever the Discharge 

prisoner becomes incapable of remaining* at the bar. of jury m 

A 0 case 01 

D.—Choosing Assessors. 

284 . When the trial is to be held with the aid of assessors, Assessors 
two or more shall be chosen, as the Judge thinks fit. from the H ow 

, , , , 0 ’ chosen, 

persons summoned to act as such. 


285 . If, in the course of a trial with the aid'of assessors, Procedure 
at any time before the finding, any assessor is, from any w ^ en r ! 9 “ 
sufficient cause, prevented from attending throughout the trial, unable to 
or absents himself, and it is not practicable to enforce his attend * 
attendance, the trial shall proceed with the aid of the other 
assessor or assessors. 

If all the assessors are prevented from attending, or absent 
themselves, the proceedings shall be stayed, and a new trial 
shall be held with the aid of fresh assessors. 


E .— Trial to close of Cases for Prosecution and Defence. 

286 . When the jurors or assessors have been chosen, the Opening 
prosecutor shall open his ease by reading from the Indian cai?e for 
Penal Code or other law the description of the offence charged, tbn. 
and stating shortly by what evidence he expects to prove the 

guilt of the accused. 

The prosecutor shall then examine his witnesses 2 . Examina- 

287 . The examination of the accused duly recorded by or ^-5 Wlt * 
before the committing Magistrate shall be tendered by the Examina- 


prosecutor and read as evidence 

1 This provision as to language was 
inserted by the Select Committee. 

8 It is not enough to put in the 
depositions and allow the witnesses 
to be cross-examined upon them, 9 
Mad. S3. When the public prosecu¬ 
tor does not call a witness because he 
would not in hiB (the prosecutor’s) 
opinion speak the truth or support 
his case, the prosecutor should explain 


3 ^ tion of ac¬ 

cused be- 

his reason to the Court and offer to lore Magis- 
put the witness in the box for cross- ^rate. 
examination, 7 All. 904. Where there 
has been a previous conviction, seo 
sec. 310. 

3 before the accused is called up 
to enter on his defence. Tt must of 
course be first proved that tho accused 
was the person who was examined 
and gave the deposition, n Cal, 580. 
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288 . The evidence of a witness duly taken 1 in the presence 
of the accused before the committing Magistrate may, in the 
qmry. discretion of the presiding Judge 2 , if such witness is produced- 
and examined, be treated as evidence in the case 3 . 

Procedure 289 , When the examination of the witnesses for the prosecu- 

Alter @x- ^ 

amination Hon and the examination (if any) of the accused are concluded, 
the accused shall be asked whether he means to adduce evidence. 

If he says that he does not, the prosecutor may sum up his 
case; and if the Court considers that there is no evidence that 
the accused committed the offence, it may then, in a case tided 
with the aid of assessors, record a finding, or, in a case tried 
by a jury, direct the jury to return a verdict, of not guilty. 

If the accused or any one of several accused says that he 
means to adduce evidence and the Court considers that there 
is no evidence that the accused committed the offence, the 
Court may then, in a case tried with the aid of assessors, 
record a finding, or, in a case tried by a jury, direct the jury 
to return a verdict, of not guilty. 

If the accused or any one of several accused says that he 
means to adduce evidence, and the Court considers that there 
is evidence that he committed the offence, or if, on his saying 
that he does not mean to adduce evidence, the prosecutor 4 sums 
up his case and the Court considers that there is evidence that 
the accused committed the offence, the Court shall call on the 
accused to enter on his defence. 


of wit¬ 
nesses for 
prosecu¬ 
tion. 



€nce 
at prelimi¬ 
nary in- 


Defence. 


290 . The accused or his pleader may then open his case, 
stating the facts or law on which he intends to rely, and 
making such comments as he thinks necessary on the evidence 


for the prosecution. He may 

1 As to the presumption that the 
evidence was duly taken, see the 
Evidence Act, sec. 8o. 

3 The exercise of this discretion by 
a Sessions J udge is of course open to 
revision by the High Court on appeal, 
u Bom. H. 0 . 282, per West J. 

3 9 Mad. 85. This section does 
not enable a Court trying a cause to 
take a witness’s deposition bodily from 
the Magistrate's record, and to treat 
it as evidence before itself, 7 AU. 863, 
approving of Phear J.’s remarks in 


then examine his witnesses (if 

12 Ben. App. i5. The Judgo should 
put to the witnesses whom he pro¬ 
poses to contradict by their former 
statements the whole or such por¬ 
tions of their depositions as he in¬ 
tends to rely upon in his decision, so 
as to afford them an opportunity of 
explaining their meaning, or denying 
that they had made any such state¬ 
ments, and so forth, 7 All. 86w 
per Straight ,1. 

4 11 Bom. H. C. 102. 
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any) and after their cross-examination and re-examination 
(if any) may sum up his case. 



- 291 . The accused shall he allowed to examine any witness Right of 
not previously named by him, if such witness is in attendance; t^exami^ 
but he shall not, except as provided in sections 21 1 and 231, nation and 

i , x . , , ... summoning 

be entitled of right to have any witness summoned, other than 0 f ^t- 
the witnesses named in the list delivered to the Magistrate by nesses - 
whom he was committed for trial 1 . 


292 . If the accused, or any of the accused, has stated, Prosecu- 
when asked under section 289, that he means to adduce JTreply. 
evidence, the prosecutor shall be entitled to reply 2 . 

293 . Whenever the Court thinks that the jury or assessors View by 
should view the place in which the offence charged is alleged as “ 
to have been committed, or any other place in which any 

other transaction material to the trial is alleged to have 
occurred, the Court shall make an order to that effect, and the 
jury or assessors shall be conducted in a body, under the care 
of an officer of the Court, to such place, which shall be shown 
to them by a person appointed by the Court. 

Such officer shall not, except with the permission of the 
Court, suffer any other person to speak to, or hold any com¬ 
munication with, any of the jury or assessors, and, unless the 
Court otherwise directs, they shall, when the view is finished, 
be immediately conducted back into Court. 

294 . If a juror or assessor is personally acquainted with any When juror 
relevant fact, it is his duty to inform the Judge that such is the Cr¬ 
ease, whereupon ho may he sworn, examined, cross-examined warned, 
and re-examined in the same manner as any other witness. 


295 If a trial is adjourned, the jury or assessors shall Jury or as- 

, -i . seasorg to 

attend at the adjourned sitting, and at e\eiy subsequent attend 1 
sitting, until the conclusion of the trial 3 . 


I at 


adjourned 


ttrng, until tne conclusion ox me wia* . sitting. 

296 . The High Court may, from time to time, make rules 4 Locking- 
as to keeping the jury together during a trial before suchW- 


•Up 


1 The Judge however limy, if be 
thinks fit, permit the summoning of 
witnesses not so named, S All. 66S. 

8 In applying Bees. 289 and 292 the 
construction most favourable to the 
prisoner should be adopted, 10 Cal. 
1024; and see 14 Cal. 245. Where 
the accused stated when asked under 


sec. 2S9 that he meant to adduce evi¬ 
dence and on further consideration did 
not do 90, the Court should not from 
this circumstance make a presumption 
adverse to him, 10 Cal ’.40. 

3 See secs. 31S and 332, infra. 

4 the Bombay Government Ga¬ 
zette, 24th June 1875, Part I. p. 653. 
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Court lasting for more than one day, and, subject to such 
rules, the presiding Judge may order whether and in what 
manner the jurors shall be kept together under the charge of 
an officer of the Court, or whether they shall be allowed to 
return to their respective homes. 

F.—Conclusion of Trial in Cases tried ly Jury . 

297 . In cases tried by jury, when the case for the defence 
and the prosecutor's reply (if any) are concluded, the Court 
shall proceed to charge the jury, summing up the evidence for 
the prosecution and defence 1 , and laying down the law by 
which the jury are to be guided 2 . 



1 The Judge should give a full and 
detailed statement of the evidence on 
both sides; he should point out the' 
legal bearing of it, 3 Suth. Cr. 69; 
and what weight the jury ought to 
attach td the several parts. His 
omission to do so, if the accused is 
thereby prejudiced, amounts to such 
an error in law as would justify a 
Court of Appeal in setting aside the 
verdict, 5 Bom. H. C., Cr. Ca. 85, 
94; and see 9 Suth. Cr. 51. He 
should tell the jury what are the 
principal points in the evidence, and 
how they bear for or against the pri¬ 
soner, 6 Suth. Cr. 72 : 25 Suth. Cr. 54. 
He may warn them not to disbelieve 
a mass of otherwise consistent evi¬ 
dence because in minor and imma¬ 
terial points the witnesses made dif¬ 
ferent statements, 1 Suth. Cr. 17. 
Of course, where there is no legal evi¬ 
dence for the prosecution, the judge 
should direct the jury to acquit, 7 
Suth. Cr. 39. If it be necessary to 
refer to a previous conviction of the 
accused, he should tell them to try 
the present case on its own merits, 
and warn them not to allow the pre¬ 
vious conviction to influence their 
minds, 6 Suth. Cr. 64, per Norman J. 
He should not give a positive opinion 
as to the guilt or innocence of the 
prisoner, as Native juries are too apt 
to follow it, without paying any atten¬ 
tion to the facts of the case, 1 Suth. 
Cr. 26, per Glover J. ; but see Suth. 
1864, Cr. 5, per Jackson J. Nor 


should he tell the jury that the pri¬ 
soner had previously been of bad 
character, 10 Suth. Cr. 39. Nor should 
he suggest that the prisoner be re¬ 
commended to mercy, 14 Suth. Cr. 46. 
Nor should he say that a witness is 
deserving of credit when there is no evi¬ 
dence on the subject, 10 Suth. Cr. 58. 

2 so far as to make them under¬ 
stand the law as bearing on the 
facts, 8 Cal. 75 t, per Field J. For 
instance, where the prisoner is 
charged under sec. 304 of the Penal 
Code, the J udge should point out the 
distinction between the two classes of 
culpable homicide mentioned in that 
Beciion, and direct them to find 
specially under which, if either, the 
prisoner was guilty, 6 Ben. Appx. 
86. So on the trial of prisoners for 
the offence of belonging to a gang of 
persons associated for the purpose of 
habitually committing thefts (Penal 
Code, sec. 401), 'the Judge should 
point out clearly, 1. the necessity of 
proof of association, and, 2. the need 
of proving that that association was 
for the purpose of habitual theft, and 
that habit is to be proved by an 
aggregate of acts, 6 Mad. H. C. 121. 
So where the evidence of an accom¬ 
plice is uncorroborated, the Judge 
should tell the jury that it is unsafe 
and contrary both to prudence and 
practice to convict on such evidence 
•6 Bom. II. C., Cr. Ca. 57: 8 ee, too,’ 

1 Mad. 394: 1 Bom. 473 ; 3I Suth. 
Cr. 69; and, where the accomplice 
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298 . In such cases, it is the duty of the Judge— 

* (a) to decide all questions of law arising in the course of 
the trial, and especially all questions as to the relevancy of facts 
which it is proposed to prove, and the admissibility of evi¬ 
dence 1 or the propriety of questions asked by or on behalf of 
the parties; and, in his discretion, to prevent, the production 
of inadmissible evidence, whether it is or is not objected to by 
the parties; 

(b) to decide upon the meaning and construction of all 
documents given in evidence at the trial 2 ; 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given 3 ; 

(r/) to decide whether any question which arises is for him¬ 
self or for the jury, and upon this point his decision shall bind 


<SL 

Duty of 
J udge. 


the jurors 4 . 

The Judge may, if he tliinks proper, in the course of his 
summing up, express to the jury his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant 
to the proceeding 5 . Illustrations. 


(a) It is proposed to prove a statement made by a person not 
being a witness in the case, on the ground that circumstances are 
proved which render evidence of such statement admissible. 


speaks as to two or more persons 
having been concerned in the same 
offence, that his testimony should be 
confirmed as to all the prisoners, not 
only as to the circumstances of the 
case, but also as to the identity of the 
prisoners, 3 Bom. H. C., Cr. Ca. 57* 

But the Judge should not argue 
and dispose of legal objections raised 
by the prisoner’s counsel, 8 Suth. Cr. 
88, col. 1. He should * lay down ’ the 
law, but not discuss it. See 8 Cal. 
739 - 

As to setting aside a verdict where 
the Judge ha3 misdirected the jury, 
see secs. 423, cl. 537 - The question 
for the Appellate Court to consider is 
whether the tendency of the charge 
has been upon the whole to give a cor¬ 
rect or an incorrect direction to the 
mind of the jury. It would be wrong 
to criticise the direction of a Judge in 


a Mufassal Court as if it were the 
charge of a J udge in an English Court 
of Assize, 12 Suth. Cr. 80, per Jack- 
son J. 

1 As e. g. whether a communication 
is privileged or not, 10 Suth. Cr. 14. 

a There is no exception in case of a 
libel or a threatening letter; see in 
England, Taylcr, §§ 46, 47. 

3 as, for instance, when the ques¬ 
tion is whether a confession should be 
excluded on account of some previous 
threat or promise, Taylor, § 23. 

i Bee more as to the duties of a 
Judge, 20 Suth. Cr. 41, per Markby J . 

s j3 U t where the jury say they are 
uncertain as to the section of the 
Penal Code applicable to the case of 
one of the prisoners, the Judge ought 
not to hand them a copy of the Code 
L -ivimz them to decide under what 
section the offence fell, 14 Cal. 164. 
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It is for the Judge, and not for the jury, to decide whether the 
existence of those circumstances has been proved. 

(6) It is proposed to give secondary evidence of a document the 
original of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has 
been lost or destroyed. 

299. It is the duty of the jury— 

(а) to decide which view of the facts is true, and then to 
return the verdict which under such view ought, according to 
the direction of the Judge, to be returned; 

(б) to determine the meaning of all technical terms (other 
than terms of law) and words used in an unusual sense which 
it may be necessary to determine, whether such words occur 
in documents or not 1 ; 

■(c) to decide all questions which according to law are to be 
deemed questions of fact 2 ; 

(cl) to decide whether general indefinite expressions do or 
do not apply to particular cases, unless such expressions refer 
to legal procedure, or unless their meaning is ascertained by 
law, in either of which cases it is the duty of the Judge to 
decide their meaning. 

Illustrations . 

(a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction 
between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder, or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, 
and to return a verdict in accordance with the direction of the 
Judge, whether that direction is right or wrong, and whether they 
do or do not agree with it 3 . 

(b) The question is whether a person entertained a reasonable 
belief on a particular point,—whether work was done with reason¬ 
able skill or due diligence. 

Each of these is a question for the jury. 



1 Taylor, § 45. 

2 e. g. whether a provocation was 
grave and sudden enough to prevent 
the offence from amounting to mur¬ 
der (Penal Code, sec. 300), 11 Cal. 
412. The jury decide whether the 
accused has been previously convicted, 
21 Suth. Or. 40. 

n When the exigence of a specific 
intention is essential to the com- 


mission of a crime, it i 8 probable 
(though the law nowhere says so) that 
tho jury, in deciding whether an 
offender had that intention, should 
take into account the fact that he was 
drunk when ho did the act which, if 
coupled With that intention, would 
constitute such crime. See Stephen's 
Digest, art. 29. 
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300. In cases tried by jury, after the Judge has finished Betire- 
his charge, the jury may retire to consider their verdict. insider 
Except with the leave of the Court, no person other than 
a juror shall speak to, or hold any communication with, any 
member of such jury. 


301. When the jury have considered their verdict, the Delivery of 
foreman shall inform the Judge what is. their verdict, or wdiat verdict * 

is the verdict of a majority. 

302. If the jury are not unanimous, the Judge may require Procedure 
them to retire for further consideration. After such a period Jury 
as the Judge considers reasonable, the jury may deliver their 
verdict, although they are not unanimous. 

303. Unless otherwise ordered by the Court, the jury shall Verdict 
let urn a verdict 1 on all the charges on which the accused is ea ^ 1 
tried, and the Judge may ask them such questions as are Question- 

necessary to ascertain wdiat their verdict is 2 . * tog jury. 

Such questions and the answers to them shall be recorded. Questions 

304. hen by accident or mistake a wrong verdict is recorded, 
delivered, the jury may, before or immediately after it is re- -^ydtog 
corded, amend the verdict, and it shall stand as ultimately verdict * 
amended. 


305. When in a case tried before a High Court the jury Verdict 
are unanimous in their opinion, or when as many as six are of 
one opinion and the Judge agrees with them, the Judge shall when to 
give judgment in accordance wutli such opinion. prevail. 

When in any such case the jury are satisfied that they will 
not be unanimous, but six of them are of one opinion, the 
foreman shall so inform the Judge. 

If the Judge disagrees with the majority, he shall at once Discharge 

discharge the jury. ... luotKr 

If there are not so many as six who agree in opinion, the cases. 
Judge shall, after the lapse of such time as he thinks reasonable, 
discharge the jury. 


1 in any form they think fit, 8 Ben. 

557 * 5 ^ 3 * 

8 21 Suth. Cr. 1, and see 9 Cal. 53. 
But he should not make minute in¬ 
quiries to learn the nature of the 


majority and it3 opinion, so that he 
may have the opportunity of accepting 
or refusing that opinion as a verdict, 
according as it coincides with his own 
opinion or not, 10 Cal. 144* 
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306. When in a case tried before the Court of Session the 
Judge does not think it necessary to express disagreement 
with the verdict of the jurors or with a majority of the jurors, 
he shall give judgment accordingly. 

If the accused is acquitted, the Judge shall record judgment 
of acquittal. If the accused is convicted, the Judge shall pass 
sentence on him according to law. 

307. If in any such case the Sessions Judge disagrees with 
the verdict of the jurors, or of a majority of the jurors, on all 
or any of the charges on which the accused has been tried, so 
completely that he considers it necessary for the ends of justice 
to submit the case to the High Court 1 , he shall submit the 
case accordingly, recording the grounds of his opinion, and, 
when the verdict is one of acquittal, stating the offence which 
he considers to have been committed. 

Whenever the Judge submits a case under this section, he 
shall not record judgment of acquittal or of conviction on any 
of the charges on which the accused has been tried, but he may 
either remand the accused to custody or admit him to bail. 

In dealing with the case so submitted the High Court may 
exercise any of the powers which it may exercise on an appeal 2 ; 
but it may acquit or convict the accused of any offence of 
which the jury could have convicted him upon the charge 
framed and placed before it; and, if it convicts him, may pass 
such sentence as might have been passed by the Court of 
Session 3 . 


G. — Tie-trial of Accused after Discharge of Jury, 

Pe-trial of 308. Whenever the jury is discharged, the accused shall be 

afterdls- detained in custody or on bail (as the case may be), and shall 

charge of p e tried by another jury, unless the Judge considers that he 
jury. 

1 2 Bom. 526,527. sponding clause of Act X of 1872. 

3 11 Ben. 19. It may, for example, Nevertheless, the High Court should 
send for additional evidence and deal not set aside the verdict of a jury 
with the case generally; Bee chap. unless it be perverse and patently 

wrong, or may have been induced by 

3 This casts the functions both of an crror of the Judge, ibid. See 9 
the Judge and tlie jury on the High . Cal. 53 : 13 pal. 85 : 10 Bom, 497. 
Court, and thus differentiates its That a trial is not ‘concluded’ 
position very widely from that of the until judgment and sentence are 
superior Courts in England, 1 Bom. Pee 9 AH* 4 2 4 > an d L. K., 9 

12, 13, per West J., on the corre- Q-B. 350. 
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should not be re-tried, in which case the Judge shall make an 
entry to that effect on the charge, and such entry shall operate 
as an acquittal. 

H.—Conclusion of Trial in Cases tried with Assessors. 


<SL 


309. When, in a case tried with the aid of assessors. Delivery 
the case for the defence and the prosecutor's reply (if any) 
are concluded, the Court may sum up the evidence for the assessors, 
prosecution and defenceand shall then require each 2 of 
the assessors to state his opinion orally, and shall record such 
opinion 3 . 

The Judge shall then 4 give judgment; but in doing so shall Judgment, 
not be boimd to conform to the opinions of the assessors. 

If the accused is convicted, the Judge shall pass sentence 
on him according to law. 


T Procedure hi Case of previous Conviction. 

310. In the case of a trial by jury or with the aid of asses- Procodure 
sors, where the accused is charged with an offence committed in ca .' e of 

pj m * 1 * g* previous 

alter a previous conviction tor any offence, the procedure laid convic¬ 
tion. 


1 7 Ben. 63. The object of this pro¬ 
vision is to enable the Sessions Judge 
in long or intricate cases to place the 
evidence in an intelligible form so aa 
to assist the assessors in arriving at a 
reasonable conclusion, 9 Cal. 876. Al¬ 
though there was and is no provision 
requiring the J udge to charge the 
assessors or lay down the law, the High 
Court of Madras (4 Mad. H. C., Ru¬ 
lings, vii) thought that, in cases turn¬ 
ing on the evidence of an accomplice, 
the J udge should inform the assessors, 
first, thai there is no rule of law pro¬ 
hibiting the conviction of an offender 
upon the uncorroborated evidence of 
an accomplice; secondly, that, as a 
general rule, it is'considered unsafe 
to convict upon such evidence; and, 
thirdly, to point at any circumstances 
in the particular case which, in the 
opinion of the Judge, afford a suffi¬ 
cient reason for relying upon the 
evidence in that case. So in capital 
cases, the Judge should explain the 


diiierence between culpable homicide 
and murder, 3 Suth. Cr. 18. So 
where the prisoner pleads not guilty, 
and the Public Prosecutor does not 
offer evidence in support of the 
charge, the Judge ought to instruct 
the assessors that they are bound 
to find the prisoner not guilty, 4 
Mad. H. 0 ., Rulings, xxxix. And he 
should call their attention to gross 
discrepancies and impossible mis¬ 
statements made by witnesses, if the 
assessors failed to notice them, 5 
Suth. Cr, 70, 71, col. 1. 

3 The Court should not receive the 
opinion of all the a.-sessors combined, 
as delivered through one of them. 

3 He must record the grounds of 
each assessor s opinions, 3 Suth. Cr. 6, 
whether the prisoner is acquitted or 
convicted. $ecus 7 Bom. H. C., Cr. 
Ca. 8a (1870). 

4 Hot- necessarily at onco; see see. 
366, infra. 
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down in sections 271 , 286 , 305 , 306 and 309 shall be modified 
as follows:— 

( a ) The part of the charge stating the previous conviction 
shall not be read out in Court, nor shall the accused be asked 
whether he has been previously convicted as alleged in the 
charge, unless and until he has either pleaded guilty to, or 
been convicted of, the subsequent offence. 

(£) If he pleads guilty to, or is convicted of, the subsequent 
offence, he shall then be asked whether he has been previously 
convicted as alleged in the charge. 

(<?) If he answers that he has been so previously convicted 
the Judge may proceed to pass sentence on him accordingly; 
but, if he denies that he has been so previously convicted, or 
refuses to, or does not, answer such question, the jury or the 
Court and the assessors (as the case may be) shall then inquire 
concerning such previous conviction, and in such case (where 
the trial is by jury) it shall not be necessary to swear the 
jurors again 1 . 


J .— List of Jurors for High Court , and summoning Jurors 
for that Court . 


Jurors’ 

book. 


Exemption 
of Bpecial 
jurors. 


311 c In each Presidency-town, the jurors' book for the 
year current when this Code comes into force shall be taken 
as containing a correct list of persons liable to serve as jurors 
under this chapter. 

Those persons whose names are entered in the jurors' book 
as being liable to serve on special juries only shall be deemed 
to be persons privileged and liable to serve only as special 
jurors under this chapter during the year for which the said 
list has been prepared. 


Number of 312 , The names of not more than four 2 hundred persons 
jurorrf 1 shall at any one time be entered in the special jurors' list. 

lists of 313 . The Clerk of the Crown shall, before the first day of 
aw^epe- April in each year, and subject to such rules as the High 
eial jurors. Court from time to time prescribes 3 , prepare— 


1 Cf. 6 & 7 Will. IV, c. iII (Arch- * Act V of 1887, sec. 2. 

bold, p. 1030), by which this section 3 ^ ee Port St. George Gazette, Sup- 

was suggested. plement, 25th April, 1876. 
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(a) a list o£ all persons liable to serve as common jurors; and 
(£) a list of persons liable to serve as special jurors only. 



Regard stall be had, in the preparation of the latter list, to 
the property, character and education of the persons whose 
names are entered therein. 

No person shall be entitled to have his name entered in the 
special jurors' list merely because he may have been entered in 
the special jurors' list for a previous year. 

The Governor General in Council in the case of the High 
Court at Calcutta, and, in the case of other High Courts, the 
Local Government, may exempt any salaried officer of Govern¬ 
ment from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as Discretion 
aforesaid, have full discretion to prepare the said lists as seems preparing 
to him to be proper, and there shall be no appeal from, or liats * 
review of, his decision. 


314 . Preliminary lists of persons liable to serve as common Publica- 
jurors and as special jurors, respectively, signed by the Clerk of °^ re , 
the Crown, shall be published once in the local official Gazette li urinary 
before the fifteenth day of April next after their preparation. viaedT' 

Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be 
published once in the local official Gazette before the first day 
of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous 
part of the Court-house. 

315 . Out. of the persons named in the revised lists aforesaid, Number 
there shall be summoned for each sessions in each 1 residency- be^sum- 
town at least twenty-seven of those who are liable to serve in 
on special juries, and fifty-four of those who arc liable to serve Cency- 
on common juries. 

No person shall be so summoned more than once in six 
months unless the number cannot be made up without him. 

If, during the continuance of any sessions, it appears that Supply 
the number of persons so summoned is not sufficient, such 8Ummoll 
number as may be necessary of other persons liable to serv e as 
aforesaid shall be summoned for such sessions. 
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ing jurors 
outride the 
Presi¬ 
dency- 
towns. 


816. Whenever a High Court has given notice of its in¬ 
tention to hold sittings at any place outside the Presidency- 
towns for the exercise of its original criminal jurisdiction, the 
Court of Session at such place shall, subject to any direction 
which may be given by the High Court, summon a sufficient 
number of jurors from its own list, in the manner hereinafter 
prescribed for summoning jurors to the Court of Session. 


317. In addition to the persons so summoned as jurors, 
the said Court of Session shall, if it thinks needful, after 
communication, with the Commanding Officer, cause to be sum¬ 
moned such number of Commissioned and Non-commissioned 
officers in Her Majesty's Army resident within ten miles of 
its place of sitting, as the Court considers to be necessary to 
make up the juries required for the trial of persons charged 
with offences before the High Court as aforesaid. 

All officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code; but 
no such officer shall be summoned whom his Commanding 
Officer desires to have excused on the ground of urgent 
'military duty, or for any other special military reason. 

Failure of 318. Any person summoned under section section 216 

jurors to . _ u v 

attend. or section 317 , who without lawful excuse fails to attend as 
required by the summons, or who, having attended, departs 
without having obtained the permission of the Judge, or fails 
to attend after an adjournment of the Court after being 
ordered to attend, shall be deemed guilty of a contempt and 
be liable by order of the Judge to such tine as be thinks fit; 
and, in default of payment of such fine, to imprisonment in 
the civil jail until the fine is paid. 


K % —List of Jurors and Assessors for Court of Session, and 
summoning Jurors and Assessors for that Court . 

Liability to 319. All male persons between the ages of twenty-one and 
juror^or shall, except or next hereinafter mentioned, be liable to 

asseasora. serve as jurors or assessors at any trial held within the District 
in which they reside. 

Exemp- 320. The following persons nipt from liabilit 

serve as jurors or assessors, namely: — 


misr/fy 
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(a) officers in civil employ superior in rank to a District 
Magistrate; 

(b) Judges; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(cl) Persons engaged in the preventive service in the Cus¬ 
toms Department; 

(c) Persons engaged in the collection of the revenue whom 
the Collector thinks fit to exempt on the ground of official 
duty; 

(/) Persons actually officiating as priests or ministers of 
their respective religions; 

(o) Persons in Her Majesty's Army, except when, by any 
law in force for the time being, they are specially made liable 
to serve as jurors or assessors; 

(//) Surgeons and others who openly and constantly practise 
the medical profession; 

00 Arsons employed in the Post-office and Telegraph De¬ 
partments ; 




(j) Persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Procedure, sections 
640 and 64 t. 

(k) Other persons exempted by the Local Government from 
liability to serve as jurors or assessors 1 . 

321 . The Sessions Judge, and the Collector of the District List of 
or such other officer as the Local Government appoints in this i *** 0 * 11 anJ 
behalf 2 , shall prepare and make out in alphabetical order a list as8essor9 ‘ 
of persons liable to serve as jurors or assessors and qualified 

in the judgment of the Sessions Judge and Collector or other 
officer as aforesaid to serve as such, and not likely to be suc¬ 
cessfully objected to under section 278 , clauses (b) to (A), both 
inclusive. 

The list shall contain the name, place of abode aud quality 
or business of every such person; and if the person is an 
European or an American, the list shall mention the race to 
which he belongs. 

322 . Copies of sue!) list shall be stuck up in the office Publi- 
of the Collector or other officer as aforesaid, and in the Court- j^ lcm of 

1 See notifications in Macpherson’s nS84, PI‘- I2 ^, 12 7 » 55 *• 
a Ibid. p. 552. 

VOL. .It. " js 



178 


THE CODE OF CRIMINAL PROCEDURE. 


houses of the District Magistrate and of the District Court, 
and in some conspicuous place in the town or towns in or near 
which the persons named in the list reside. 


Objections 823. To every such coj^y shall be subjoined a notice stating 
that objections to the list will be heard and determined by the 
Sessions Judge and Collector or other officer as aforesaid, at 
the Sessions Court-house, and at a time to be mentioned in 
the notice. 


Revision of 324. For the hearing of such objections, the Sessions Judge 
llBt * shall sit with “the Collector or other officer as aforesaid, and 

shall, at the time and place mentioned in the notice, revise the 
list and hear the objections (if any) of persons interested in the 
amendment thereof, and shall strike out the name of any 
person not suitable in their judgment to serve as a juror or as 
an assessor, or who may establish his right to any exemption 
from service given by section 320 , and insert the name of any 
person omitted from the list whom they deem qualified for 
such service. 

In the event of a difference of opinion between the Sessions 
Judge and the Collector or other officer as aforesaid, the name 
of the proposed juror or assessor shall be omitted from the list. 

A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to 
the Court of Session. 

Any order of the Sessions Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall be 
final. 

Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 


Annual 325. The list so prepared and revised shall be again revised 

revision of 

list once m every year. 

The list so revised shall be deemed a new list, and shall be 
subject to all the rules hereinbefore contained as to the list 
originally prepared. 

District 826. The Sessions Judge shall ordinarily, three days at 
least before the day which he may from time to time fix for 

jurorB and holding the sessions, send a letter to the District Magis- 

r;Hf»e86ors. 
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te 1 requesting him to summou as many persons named in 
the said revised list as seem to the Sessions Judge to he 
needed for trials by jury and trials with the aid of assessors at 
the said sessions, the number to be summoned not being less 
than double the number required for any such trial. 

The names of the persons to be summoned shall be drawn 
by lot in open Court, excluding those on the revised list who 
have served within six months, unless the number cannot be 
made up without them; and the names so drawn shall be 
specified in the said letter. 


<SL 


327. The Court of Session may direct jurors or assessors Power to 
to be summoned at other periods than the period specified in a^th^set 
section 326, when the number of trials before the Court renders of jurors or 
the attendance of one set of jurors or assessors for a whole c 
session oppressive, or whenever for other reasons such direction 

is found to be necessary. 

328. Every summons 2 to a juror or assessor shall be in Form and 
writing, and shall require his attendance as a juror or 
assessor, as the ease may be, at a time and place to be therein 
specified. 

329. Where any person summoned to serve as a juror or When Go- 
assessor is in the service of Government or of a Railway Com- ve ™^f nt 

. J or Railway 

pany, the Court to serve in which he is so summoned may servant 
excuse his attendance if it appears, on the representation of “^ d be ei ' 
the head of the office in which he is employed, that he cannot 
serve as a juror or assessor, as the case may be, without in¬ 
convenience to the public. 

330. The Court of Session may, for reasonable cause, Excusing 

excuse any juror or assessor from attendance at any particular of^^or 
session. assessor. 

331. At each session, the said Court shall cause to be made Li* of 

a list of the names of those who have attended as jurors and/or. 
assessors at such sessions. . attending. 

Such list shall be kept with the list of the jurors aud 

assessors as revised under section 324' 

A reference shall be made in the margin 0 1 u sai re\is 

* See form, Sched. V. No. 33. 


1 See form of precept, Sched.V. No. 32. 


WHlSrfty 
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list to each of the names which are mentioned in the list 
prepared under this section. 


Penalty for 332 . Any person summoned to attend as a juror or as an 
tendance of assessor who, without lawful excuse, fails to attend as required 
juror or as- by the su mm ons, or who, having attended, departs without 
having 1 obtained the permission of the Court or fails to attend 
after an adjournment of the Court after being ordered to 
attend, shall be liable, by order 1 of the Court of Session, to a 
fine not exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by 
attachment and sale of any moveable property belonging to 
such juror or assessor within the locpl limits of the jurisdiction 
of the Court making the order! 

In default of recovery of the fine by such attachment and 
sale, such juror or assessor may by order of the Court of 
Session be imprisoned in the civil jail for the term of fifteen 
days, unless such fine is paid before the end of the said term. 


L. —Special Provisions for High Courts. 

Power of 333 * At any stage of any trial before a High Court under 

Advocate- ^- g £ 0( j e b e f 0 re the return of the verdict, the Advocate 

General to < * ' , 

stay prose- General may, if he thinks fit, inform the Court on behalf of 

Her Majesty that he will not further prosecute the defendant 
upon the charge; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and he shall be 
discharged of and from the same. But such discharge shall 
not amount to an acquittal unless the presiding Judge other¬ 
wise directs. 

Time of 334 . For the exercise of its original criminal jurisdiction, 
holding sit- eyer y High Court shall hold sittings on such days and at 
such convenient intervals as the Chief Justice of such Court 
from time to time appoints. 

Place of 335 . The High Court shall hold its sittings at the place at 
holding «it- whlch it now k ol ds them, or at such other place (if any) as 
the Governor General in Council in the case of the High 
Court at Fort William, or the Local Government in the case 
of the other High Courts, may direct. 

1 There is no appeal from llii^ ■ " ^ Sul li. 0 & 83. 
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i But ^ may, from time to time, in the ease of the High 
Court at Port William with the consent of the Governor 
General in Council, and in all other cases with the consent of 
the Local Government, hold sittings at such other places 
within the local limits of its appellate jurisdiction as the 
High Court appoints. 

Such officer as the Chief Justice directs shall give notice Notice of 
beforehand in the local official Gazette of all sittings intended Biuings ' 
to be held for the exercise of the original criminal jurisdiction 
of the High Court. 


336. The High Court may direct that all European British Place of 
subjects and persons liable to be tried by it under section 214 *** of 
who have been committed for trial by it within certain British™ 
specified districts or during certain specified periods of the subjects - 

year, shall be tried at the ordinary place of sitting of the 
Court, & 


named ireCt ^ ^ ^ ^ at a P^^r place 


CHAPTER XXIV. 

GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS. 

337o In the case of any offence triable exclusively by the Tenure? 
Court, of Session or High Court, the District Magistrate, a, Pronto 
Presidency Magistrate, any Magistrate of the first class accomplicc * 
inquiring into the offence, or, with the sanction of the District 
Magistrate, any other Magistrate *, may, with the view of 
obtaining’ the evidence of any person 2 supposed to have been 
directly or indirectly concerned in, or privy to, the offence 
under inquiry, tender a pardon to such person on condition of 
his making a full and true disclosure of the whole of the 
circumstances within his knowledge relative to such offence, 
and to every other person concerned, whether as principal or 
abettor in the commission thereof 3 . 

1 See sec. 529 (^), infra. J As to the Magistrate’s duty to ex- 

A pardon may be tendered under plain the condition, see 4 Ben. Appx. 
this section to a prisoner who has 5* • Suth. Cr. 80, S. C. Where the 
pleaded guilty; but not it seems to approver retracted his statement, see 
one who has pleaded guilty and been 5 N. W. P. ^17 c 10 Bom. 190. 
convicted on bis plea, 7 AIL 160. 
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Every person accepting a tender under this section shall he • 
examined as a witness in the case. 

Sucli person, if not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or 
High Court, as the case may be. 

Every Magistrate, other than a Presidency Magistrate, 
who tenders a pardon under this section, shall record his 
reasons for so doing; and when any Magistrate has made 
such tender and examined the person to whom it has been 
made, he shall not try the case himself, although the offence 
which the accused appears to have committed may be triable 
by such Magistrate. 



Powct 338 . At any time after commitment, but before judg- 

to direct men t is passed, the Court to which the commitment is 
P^doL° f made may, with the view of obtaining on the trial the 
evidence o£ any person supposed to liave been directly or 
indirectly concerned in, or privy to, any such offence 1 , 
tender, or order the committing Magistrate or the District 
Magistrate to tender, a pardon on the same condition to such 


person. 


Commit¬ 
ment of 
person to 
whom par¬ 
don has 
been ten¬ 
dered. 


339. Where a pardon lias been tendered under section 337 
or section 338 , and any person who has accepted such tendei 
lias, either by wilfully concealing anything essential or by 
giving false evidence, not complied with the condition on which 
the tender was made, he may be tried for the offence in respect 
of which the pardon was so tendered, or for any other offence 
of which he appears to have been guilty in connection with 
the same matter 2 . 

The statement made by a person who has accepted a 
tender of pardon may be given in evidence against him when 
the pardon has been withdrawn under this section. 

No prosecution for the offence of giving false evidence in 


1 These words merely exclude the 
case of a man who has actually been 
convicted of the offence, not the ca?e 
of a man who, though admitted to be 
a party to the offence, 1 b unconvicted, 
7 All. 163. But the offence must be 


* triable exclusively by the Court of 
Session or High Court’; see sec. 337 
and 10 Cal. 936. 

2 The pardon may be withdrawn 
at any time, 8 Cal. 560, 


miSTfir 
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respect of such statement shall be entertained without the 
sanction of the Hig’h Court 1 . 



340. Every person accused before any Criminal Court may Right of 

of right he defended by a pleader 2 . accused to 

J 1 be de- 

341. If the accused, though not insane 3 , cannot be made 

to understand the proceedings 4 , the Court may proceed with where ac- 
the inquiry or trial; and, in the case of a Court other than a nTundZ- 
High Court, if such inquiry results in a commitment, or if stan ! J P ro ' 
such trial results in a conviction, the proceedings shall be for- ceedlus8 ‘ 
warded to the High Court with a report of the circumstances 5 * 
of the case, and the High Court shall pass thereon such order 
as it thinks fit. 


342. 1 or the purpose of enabling the accused to explain Power to 
any circumstances appearing in the evidence against him 8 , cxamine 
the Court may, at any stage of any inquiry or trial 7 , without cusedT 
previously warning the accused, put such questions to him as 
the Court, considers necessary, and shall, for the purpose afore¬ 
said, question him generally on the case after the witnesses 
for the prosecution have been examined, and before he is 
called on for his defence. 

The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false 
answers to them; but the Court and the jury (if any) may 
draw such inference from such refusal or answers as it thinks 
just. 

The answers given by the accused may be taken into 


1 As to the admissibility of a depo- 
sition by a person to whom a pardon 
has been tendered which is subse¬ 
quently revoked, see n Cal. 5S0. 

2 Sec. 4, cl. («)> supra. This sec¬ 
tion does not apply when the Court 
i3 exercising its powers of revision; 
see sec. 440, infra. 

3 When he is insane see chap, 
xxxiv, infra. 

4 Ah, for instance, when ho is deaf 
and dumb ; see 22 Suth. Cr. 35, 72. 

5 Before reporting the circumstances 

the Court must finish the inquiry or 

trial. 


6 and only for this purpose, 1 
Mad. H. C. 199: 6 Cal. 279. Tho 
Court must not cross-examine the 
accused, 6 Cal. 102 : 10 Cal. 143. See 
supra, p. 20. But Bee 5 All. 253. The 
Court should not put questions to the 
prisoner during his trial with a view 
to supplement the evidence for the 
prosecution, 3 Bom. H. C.,Cr. Ca. 51. 
As to examining one of two accused 
persons in the absence of his fellow- 
prisoner, see 6 Bom. 124 : 7 Cal. 65. 

7 after evidence is recorded against 
him, 9 Mad. 224. 
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consideration in such inquiry or trial, and put in evidence for 
or against him in any other inquiry into, or trial for, any 
other offence which such answers may tend to show he has 
committed. 


No oath shall be administered to the accused. 

No influ- 343, Except as., provided in sections 337 and 338 , no 
need to ^n- i n ^ lience ^ hy means of any promise or threat or otherwise, 
duce die- shall be used to an accused person to induce him to disclose or 
closures, an y matter within his knowledge 1 . 


Power to 344. If; from the absence of a witness 2 or any other, 
oradjoum r ^ sona W e cause. 3 , it becomes necessary or advisable to post- 
proceed- pone the commencement of, or adjourn, any inquiry or trial, 
Ings * the Court may, by order in writing, stating the reasons there¬ 
for 4 , from time to time postpone or adjourn the same on such 
terms as it thinks fit, for such time as it considers reasonable, 
and may by a warrant remand the accused if in custody 5 : 
Remand. Provided that no Magistrate shall remand all accused 
person to custody under this section for a term exceeding 
fifteen days at a time. 

Every order made under this section by a Court other than 
a'High Court shall be in writing signed by the presiding 
Judge or Magistrate. 

Reasonable Explanation. — If sufficient evidence has been obtained to 

remand . 1 raise a suspicion that the accused may have committed an 
offence, and it appears likely that further evidence may be 
obtained by a remand, this is a reasonable cause for a remand. 


Compound- 345. The offences punishable under the sections of the 
fence! Indian Penal Code described in the first two columns of the 
Table next following may be compounded by the persons 
mentioned in the third column, of that Table :— 


1 And see tl^p Evidence Act, sees. 
34-29. 

2 16 Suth. Cr. 21. 

3 That the Court is not at liberty 

arbitrarily to postpone or adjourn, 


see 9 Den. 354, 362, per Couch C.J. 

4 6 Mad. 63. 

6 6 Mad. 69. As to releasing him 
on bail, see infra, sec. 496. 
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Offence. 


Uttering words, etc., with deliber¬ 
ate intent to wound the reli¬ 
gious feelings of any person. 

Causing hurt 

Wrongfully restraining or con¬ 
fining any person. 

Assault or use of criminal force 


Unlawful compulsory labour 

Mischief, when the only loss or 
damage caused is loss or damage 
to a private person. 

Criminal trespass ... 

House-trespass 

Criminal breach of contract of 
service. 


Adultery. 

Enticing or taking away or de¬ 
taining with a criminal intent 
a married, woman . 

Defamation. 

Printing or engraving matter 
knowing it to be defamatory ... 

Sale of printed or engraved sub¬ 
stance containing defamatory 
matter, knowing it to contain 
such matter 

Insult intended to provoke a 
breach of the peace. 

Criminal intimidation, except 
when the offence is punishable 
with imprisonment for seven 
years. 


Sections of 
In Han Penal 
Code appli¬ 
cable. 


Person by whom 
offence may be 
compounded. 


29S 


The person whose reli¬ 
gious feelings are in¬ 
tended to be wounded. 

323, 334 

The person to whom the 
hurt is caused. 

34i. 34 3 

The person restrained or 
confined. 

35 * 2 > 355? 35S 

The person assaulted or 
to whom criminal force 
is used. 

374 


The person compelled to 
labour. 

436 , 427 

The person to whom tho 
loss or damage is 
caused. 

CO 

* ? 

i 

The person in possession 
of the property tres¬ 
passed upon. 

49°> 49 L 49 3 

The person with whom 
tho offender has con¬ 
tracted. 

497 ' 

1 

The husband of the wo¬ 
man *. 

498-' 

| 


5°°-\ 



5°i 

h 

The person defamed. 

502 



5<>4 


The person insulted. 

506 


The person intimidated. 


The offence of voluntarily causing hurt, voluntarily causing 
grievous hurt 2 , causing hurt by an act which endangers life, 
or causing grievous hurt by an act which endangers life, 

1 5 Bom. H. C., C‘r. Ca. 27. pounding this offence, see 1 Bom. 

3 Eor the previous law as to com- 147- 
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Procedure 
of Provin¬ 
cial Magis¬ 
trate in 
cases which 
he cannot 
dispose of. 


Procedure 
when after 
commence¬ 
ment of 
inquiry 
or trial 


lS6 


punishable under section 324 , section 335 , section 337, or 
section 338 of the Indian Penal Code,, may, with the permission 
of the Court 3 before which any prosecution for such offence is 
pending, be compounded by the person to whom the hurt has 
been caused. 

When any offence is compoundable under this section, the . 
abetment of such offence or an attempt to commit such offence 
(when such attempt is itself an offence) may be compounded 
in like manner. 

When the person who would otherwise be competent to 
compound an offence under this section is a minor, an idiot 
or a lunatic, any person competent to contract on his behalf 
may compound such offence. 

The composition of an offence under this section shall have 
the effect of an acquittal of the accused. 

No offence not mentioned in this section shall be com¬ 
pounded 1 . 

346. If, in the course of an inquiry or a trial before a 
Magistrate in any district outside the Presidency-towns, the 
evidence appeal's to him to warrant a presumption that the 
case is one which should be tried or committed for trial- by 
some other Magistrate in such district, he shall stay proceedings 
and submit the case, with a brief report explaining its nature, 
to any Magistrate to whom he is subordinate, or to such other 
Magistrate, having jurisdiction 2 , as the District Magistrate 
directs. 

' The Magistrate to whom the case is submitted may, if so 
empowered, either try the case himself 3 , or refer it to any 
Magistrate subordinate to him having jurisdiction, or commit 
the accused for trial. 


347. If in any inquiry before a Magistrate, or in any 
trial before a Magistrate before signing judgment, it appears 
to him at any stage of the proceedings that the case is one 
which ought to be tried by the Court of Session or High 


1 This will prevent the suppression 
of prosecutions for the offences speci¬ 
fied in this paragraph when the pub¬ 
lic is deeply interested in the punish¬ 
ment of tho offender. 


3 4 Mad. 327. 

3 He should hear all the evidence 
iji the case before deciding it, just as if 
no proceedings had been taken by the 
submitting Magistrate, i 4 Suth. Cr. 3 . 
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!ourt, and if lie is empowered to commit for trial, lie shall Magistrate 
stop further proceedings and commit the accused under the ^ofidTe 
provisions hereinbefore contained. commuted. 

If such Magistrate is not empowered to commit for trial, 
lie shall proceed under section 346 . 


848. Whoever, having been convicted of an offence punish- Trial of 
able under Chapter XII or Chapter XVII of the Indian 
Penal Code with imprisonment for a terra of three years or conricte/ 
upwards, is again accused of any offence punishable under ^ 2 ° cea 
either of those chapters with imprisonment for a term of coinage, 
three years or upwards, shall ordinarily, if the Magistrate “‘property- 
before whom he is accused considers him an habitual offender, 
be committed to the Court of Session or High Court, as the 
case may be; or, in districts in which the District Magistrate 
has been invested with powers under section 30 , placed on 
his trial before such Magistrate. 


349. Whenever a Magistrate of the second or third class, Procedure 
having .juiisdiction, is of opinion, after hearing the evidence when Ma ‘ 
for the prosecution and the accused, that the accused is £££>»» 
guilty, and that lie ought to receive a punishment different selltence 
in kind from, or more severe than, that which such Magis- aev®^’ 7 
trate is empowered to inflict, or that he ought to be required 
to execute a bond under section io 6 , he may record the 
opinion and submit his proceedings, and forward the accused 
to the District Magistrate or Sub-divisional Magistrate to 
whom he is subordinate. 

The Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parties and recall and 
examine any witness who has already given evidence in the 
case, and may call for and take any further evidence ; and shall 
pass such judgment, sentence or order 1 in the case as he thinks 
fit, and as is according to law: provided that he shall not 
inflict a punishment more severe than he is empowered to 
inflict under sections 32 and 33 . 

1 This does not deprive him of his has been held in Madras that the Ma- 
power to commit the case to the see- gistrate to whom a case is sent uuder 
sions for trial, 4 Bom. 240 : 10 Bom. this section cannot send it 011 for in- 
196: 1 Mad. 289.: 13 Cal. 305: 9 quiry to another Magistrate, 4 Mad. 

Mad. 377 ; and see 14 Cal. 355. It 333. But see 7 Bom. H. C., Or. C-a. 69. 
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action 350. Whenever any Magistrate, after having heard and 
'mention* 1 recorded 'the whole or any part 1 of the evidence in an inquiry 
evidence or a trial, ceases to exercise jurisdiction therein, and is suc- 
corded by ceeded by another Magistrate who has and who exercises 
tnTte^and 3 " su ' c ^ 1 jurisdiction, the Magistrate so succeeding 2 may act on 
partly by the evidence so recorded by his predecessor, or partly recorded 
another, predecessor and partly recorded by himself; or he may 

re-summon the witnesses and re-commence the inquiry or 
trial: . 

Provided as follows :— 

(«) In any trial, the accused may, when the second Magis¬ 
trate commences his proceedings, demand that the witnesses 
or any of them be re-summoned and re-heard: 

(Ij) The High Court, or, in cases tried by Magistrates 
subordinate to the District Magistrate, the District Magis¬ 
trate, may, whether there be an appeal or not, set aside any 
conviction passed on evidence not wholly recorded by the 
Magistrate before whom the conviction was had, if such 
Court or District Magistrate is of opinion that the accused 
has been materially prejudiced thereby; and may order a new 
^ inquiry or trial. 

Nothing in this section applies to cases in which pro¬ 
ceedings have been stayed under section 346 . 

Detention 351. Any person attending a Criminal Court 3 , although 
attending 1,9 not UJ1 ^ er arrest or upon a summons, may be detained by 
Court. such Court for the purpose of examination, for any offence 
of which such Court can take cognisance and which, from 
the evidence, he may appear to have committed; and may 
be proceeded against as though he had been arrested or sum¬ 
moned. 

When the detention takes place in the course of an inquiry 
under Chapter XVIII, or after a trial has been begun, the 
proceedings in respect of such person shall be commenced 
afresh and the witnesses re-heard. 


Courts to 
be open. 


352. The place in which any Criminal Court is held for 

1 24 Suth. Cr. 53. . the necessarily frequent change in the 

' 9 There is no such provision in tho office of Magistrate. 

case of the SessionB Judge, 3 Mad. 112. 3 This includes a Sessions Court; 

■The object of Fee. 350 is to provide for see the saving in nee. 193, supra. 


tmsr/fy 



TER XXV. TAKING AND RECORDING EVIDENCE. 1 89 

purpose of inquiring* into or trying any offence shall be 
cfeemed an open Court, to which the public generally may 
have access, so far as the same can conveniently contain 
them: 

Provided that the presiding Judge or Magistrate may, if 
he thinks fit, order at any stage of any inquiry into, or trial 
of, any particular case that the public generally, or any par¬ 
ticular person, shall not have access to, or remain in, the 
room or building used by the Court. 



CHAPTER XXY. 

OF THE MODE OF TAKING AND RECORDING EVIDENCE 
IN INQUIRIES AND TRIALS. 

353. Except as otherwise expressly provided, all evidence Evidence 
taken under Chapters XVIII, XX, XXI, XXII and XXIII 
shall he taken in the presence of the accused, or, when his of accused, 
personal attendance is dispensed with, in presence of his 
pleader. 


354. In inquiries and trials (other than summary trials) Recording 
under this Code by or before a Magistrate (other than ® viJe . nce ia 

' JLTOV 1 IIC 68 

a Presidency Magistrate ') or Sessions Jtxdge, the evidence of 
the witnesses shall be recorded in the following manner. 


355. In summons-cases tried before a Magistrate, other Record in 

than a Presidency Magistrate *, and in cases of the offences 

mentioned in section 260 , clauses (&) to (.£•), both inclusive, trials of 

when tried by a Magistrate of the first or second class, the fencosVy^ 

Magistrate shall make a memorandum of the substance of fir3t an( J 
_ 0 . _ „ , second olass 

the evidence of each witness as the examination or the wit- Magis- 

ness proceeds 2 . trates. 

Such memorandum shall he written and signed by the 

Magistrate with his own hand, and shall form part of the 

record. 

If the Magistrate is prevented from making a memorandum 
as above required, he shall record the reason of his inability 

1 See sec. 362, infra. witness 'deposes as last witness, 1 

2 It is not enough to state that a Bom. H. C. 91* 
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to do so, and shall cause such memorandum to he made in 
writing from his dictation in open Court, and shall sign the 
same; and such memorandum shall form part of the record. 



Beoordm^ 356. In all other trials before Courts of Session and 
outside Magistrates (other than Presidency Magistrates) and in all 
dency- inc l uiries ™der 'Chapters XII and XVIII, the evidence of 
towns. each witness shall he taken down in writing in the language 
of the Court, by the Magistrate or Sessions Judge, or in his 
presence and hearing and under his personal direction and 
superintendence, and shall be signed by the Magistrate or 
Sessions Judge. 

Evidence When the evidence of such witness is given in English, 
English. the Magistrate or Sessions Judge may take it down in that 
language with his own hand, and, unless the accused is 
familiar with English, or the language of the Court is 
English, an authenticated translation of such evidence in the 
language of the Court shall form part of the record. 

IMemoran- In cases in which the evidence is not taken down in writing 
evidence 6 by the Magistrate or Sessions Judge, he shall, as the examina- 
downby 11 ^ 011 eac ^ witness proceeds, make a memorandum of the 
the Magls- substance of what such witness deposes; and such memoran- 
Jud^ehim- ^ um s ^ ia ^ ^e written and signed by the Magistrate or 
self.° Sessions Judge with his own hand, and shall form part of 
the record. 

If the Magistrate or Sessions Judge is prevented from 
making a memorandum as above required, he shall record 
the reason of his inability to make it. 


Language 357. The Local Government may direct that, in any 
evidence . 0 district or part of a district, or in proceedings before any 
Court of Session, or before any Magistrate or class of Magis¬ 
trates, the evidence of each witness shall in the cases referred 
to in section 356 be taken down by the Sessions Judge or 
Magistrate with his own hand and in his mother-tongue, 
unless he is prevented by any sufficient reason from taking 
down the evidence of any witness, in which case he shall 
record the reason of his inability to do so, and shall cause 
the evidence to be taken down in writing from his dictation 
in open Court, 


misr/fy 



APTER XXV. TAKING AND RECORDING EVIDENCE. 19 1 

'lie evidence so taken down shall be signed by the Sessions 
Judge or Magistrate, and shall form part of the record : 

Provided that the Local Government may direct the Sessions 
Judge or Magistrate to take down the evidence in the English 
language, or in the language of the Court, although such 
language is not his mother-tongue 1 . 


<SL 


358. In cases of the kind mentioned in section 355 , the Option to 
Magistrate may, if he thinks fit, take down the evidence of 
any witness in the manner provided in section 356 , or, if under sec- 
witliin the local limits of the jurisdiction of such Magistrate tA ° n ° 55 ’ 
the Local Government has made the order referred to in 
section 357 , in the manner provided in the same section. 


359. Evidence taken under section 356 or section 357 Mode of re- 

sliall not ordinarily be taken down in the form of question evidence 
and answer, but in the form of a narrative. under sec- 

The Magistrate or Sessions Judge may, in his discretion, ^ 011357 ! 
take down, or cause to. be taken down, any particular ques¬ 
tion and answer. 

360. As the evidence of each witness taken under section Procedure 
356 or section 357 is completed, it shall be read over to him 

in the piesence oi the* accused, if in attendance, or of his dencewhea 
pleader, if he appears by pleader, and shall, if necessary, be com P letca * 
corrected. 

If the witness deny the correctness of any part of the evi T 
deuce when the same is read over to him, the Magistrate 
or Sessions Judge may, instead of correcting the evidence, 
make a memorandum thereon of the objection made to it 
by the witness, and shall add such remarks as he thinks 
necessary. 

If the evidence be taken down in a language different from 
that in which it has been given, and the witness does not 
understand the language in which it is taken down, the evi¬ 
dence so taken down shall be interpreted to him in the lan¬ 
guage in which it was given, or in a language which lie 
understands 2 . 


1 See notifications in Macpherson’s a line section does not apply to the 
Lists, 1884, rP* 215, .4S1, 492, <j£3, examination of prisoners, 12 Suth. Cr. 
595 - 44. A° to them, seo sec. 564. 
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361. Whenever any evidence 1 is given in a language not 
understood by the accused and he is present in person, it shall 
be interpreted to him in open Court in a language understood 
by him. 

If he appears by pleader 2 and the evidence is given in 
a language other- than the language of the Court, and not 
understood by the pleader, it shall be interpreted 3 to such 
pleader in that language. 

When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret 
as much thereof as appears necessary. 


Record of 362. In every case in which a Presidency Magistrate 
Presidency * m P oses a ^ ne exceeding* two hundred rupees, or imprison- 

Magig- ment for a term exceeding six months, he shall either 

Courts. take the evidence of the witnesses with his own 

hand, or cause it to be taken down in writing from 

his dictation in open Court 4 . All evidence so taken down 
shall be signed by the Magistrate and shall form part of the 
record. 

Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may, in his 
discretion, take down, o^ cause to be taken down, any par¬ 
ticular question or answer. 

Sentences passed under section 35 on the same occasion 
shall, for the purposes of this section, be considered as one 
sentence. 


Remarks 363. When a Sessions Judge or Magistrate has recorded 
demeanour the evidence of a witness he shall also record such remarks 
ofwitn ss. (if any) as he thinks material respecting the demeanour of 
such witness whilst under examination. 


1 i.e. oral evidence, 15 Suth.Cr. 25. 
Ah to documentary evidence, though 
the prisoner lias a right to have aU 
or any part of any document used on 
his trial interpreted to him, yet where 
it is put in merely to give formal 
proof of an uneontestable fact it 
is enough to make him understand 
what the document is and why it is 
put in, Ibid. 


2 Sec. 205, supra. 

3 Sec. 543, infra. 

4 The drafting here is faulty. The 
meaning probably is that no such 
sentence shall be passed unless the 
Magistrate has either himself taken 
.down the evidence or caused it 
to he taken down from his dicta¬ 
tion. 
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64, Whenever the accused is examined by any Magis- Examina- 
trate, or by any Court other than a High Court established 
by Royal Charter or the Chief Court of the Panjab, the whole recorded, 
of such examination, including every question put to him 
and every answer given by him, shall be recorded in full J , 
in the language in which he is examined, or, if that is not 
practicable, in the language of the Court or English; and 
such record shall be shown or read to him, or, if he does not 
understand the language in which it is written, shall be in¬ 
terpreted to him in a language which he understands, and 
he shall be at liberty to explain or add to his answers. 

When the whole is made conformable to what he declares 
is the truth, the record shall be signed 2 by the accused 3 and 
the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examina¬ 
tion was taken in his presence and hearing, and that the 
• record contains a full and true account of the statement made 
by the accused. 

In cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be 
bound, unless he is a Presidency Magistrate, as the examina¬ 
tion proceeds, to make a memorandum thereof in the language 
of the Court, or in English, if he is sufficiently acquainted 
with the latter language; and such memorandum shall be 
written and signed by the Magistrate or Judge with his own 
hand, and shall be annexed to the record. If the Magistrate 
or Judge is unable to make a memorandum as above required, 
he shall record the reason of such inability. 

Nothing in this section shall be' deemed to apply to the 
examination of an accused person under section 263 4 . 


1 not necessarily by the Magis¬ 
trate’s own hand, 20 Suth. Cr. 50 : 
1 Bom. 219. 

8 Where the accused is unable to 
write his name, this would probably 
be construed to include ‘marked.’ 

Where the accused at the time of 
trial confesses his guilt to the Court 
this provision is inapplicable, for the 
Court may sentence him at once 
under sec. 255 ; see 3 Cal. 756. 

vol. n. 


3 This provision is merely directory. 
Refusal to sign is notpunibhable under 
the Penal Code, sec. 180; see 4 Bom. 15. 

4 As to the effect of not fully com¬ 
plying with the provisions of this sec¬ 
tion, see sec. 533 infra, and 12 Suth. 
Or. 44. Omission to record in the ver¬ 
nacular questions ashed iu the exami¬ 
nation of the accused does not neces¬ 
sarily render that examination inad- 
nrssiblc as evidence, 8 Cal. 618, n. 
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365. Every High Court established by Royal Charter and 
the Cliief Court of the Panjab may, from time to time, by 
general rule, prescribe the manner in which evidence shall 
be taken down in cases coming before the Court, and the 
Judges of such Court shall take down the evidence or the 
substance thereof in accordance with the ride (if any) so 
prescribed. 


CHAPTER XXVL 


OF THE JUDGMENT. 

366. The judgment in every trial in any Criminal Court 
of original jurisdiction shall be pronounced in open Court 
either immediately or at some subsequent time of which due 
notice shall be given, to the parties or their pleaders; and the 
accused shall, if in custody, be brought iq), or if not in cus¬ 
tody shall be required to attend, to hear judgment delivered, 
except where his personal attendance during the trial has 
been dispensed with and the sentence is one of fine only, in 
which case it may be pronounced in the presence of his 
pleader. 

367. Every such judgment shall, except as otherwise ex¬ 
pressly provided by this Code, be written by the presiding 
officer of the Court in the language of the Court 1 , or in 
English; and shall contain the point or points for determina¬ 
tion, the decision thereon 2 , and the reasons for the decision 3 ; 
and shall be dated and signed by the presiding officer in open 
Court at the time of pronouncing it. 

It shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which, 
the accused is convicted, and the punishment to which he is 
sentenced 4 . 

When the conviction is under the Indian Penal Code, and 

1 Ecc. 556, infra. 8 11 Ual. 449: followed in 13 Cal. 

a A Sessions Judge should record no. 
findings, whether of conviction or * 4 The Judge cannot declare that 

acquittal, on all the chargeB under sentence of imprisonment shall run 
which prisoners are commited for from a period prior to the conviction 
trial, 13 Suth. Or. 50. 4 NT. W. P. 9, 
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is doubtful under which of two sections, or under which Judgment 
of two parts of the same section, of that Code the offence ^ Y ^ terna * 


falls, the Court shall distinctly express the same, and pass 
judgment in the alternative. 

If it be. a judgment of acquittal, it shall state the offence 
of which the accused is acquitted and direct that he be set 
at liberty. 


If the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment other 
than death, the Court shall in its judgment state the reason 
why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a 
judgment, but the Court of Session shall record the heads of 
the charge to the jury *.• 


368. When any person is sentenced to death, the sentence Sentence of 
shall direct that he be hanged by the neck till he is dead 1 2 . d eatll « 

No sentence of transportation shall specify the place to Sentence of 
which the person sentenced is to be transported. tion^ 0 ^' 

369. No Court, other than a High Court 3 , when it has Court not 
signed its judgment shall alter or review the same, except as 
provided in section 395 or to correct a clerical error 4 * . 


370. Instead of recording a judgment in manner herein- Presidency 
before provided, a Presidency Magistrate shall record the Ma ^ s “ 
following particulars 6 *: — judgment. 

(«) the serial number of the case; 

(V) the date of the commission of the offence ; 

(c) the name of the complainant (if any); 

(d) the name of the accused person, and (except in the 


1 i. e. bo much of the charge as 
will enable the Appellate Court to de¬ 
cide whether the evidence has been 
properly laid before the jury or 
whether there has been any misdirec¬ 
tion, 23 Sutli. Cr. 32, col. 2. 

2 For form of warrant Bee Sched. 
V. No. 35. 

3 So far ns affects the High Court 

this section applies merely to ques¬ 

tions of law arising in its original 
criminal jurisdiction, which are re¬ 

served and subsequently disposed of 


under sec. 434 and the Letters Patent, 
7 All. 672. As to reviewing or 
reconsidering interlocutory orders, 
see 8 Cal. 3. See sec. 434, infra. 

4 14 Cal. 42. The High Court has 
no power under this section to re¬ 
view an order dismissing an appli¬ 
cation for revision made by an 
accused person, and the only remedy 
is by appeal to the prerogative of the 
Crown as exercised by the Local Go¬ 
vernment, 7 AH. 672 : 10 Bom. 176. 

5 14 Cal. 174 


o z 
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ease o£ an European British subject) his parentage and 
residence; 

( e ) the offence complained of or proved ; 

(/) the plea of the accused and his examination (if any) ; 
.(g) the filial order; 

'(/i) the date of such order; and 

(i) in all cases in which the Magistrate inflicts imprison¬ 
ment ^ or fine exceeding two hundred rupees, or both, a brief 
statement of the reasons for the conviction.' 



Judgment 371, The judgment shall be explained to the accused, and 
piained^and on application a copy of the judgment, or, when he so 
copy given desires, a translation in his own language, if practicable, or in 
to accused. ] an g Ua g e 0 f the Court, shall be given to him without 

delay. Such copy shall, in any case other than a summons- 
case, be given free of cost. 

In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury shall, on the application 
of the accused, be given to him without delay and free of 
cost 2 . 

Case of per- When the accused is sentenced to death by a Sessions 

tencedto Judge, such Judge shall further inform, him of the period 
death. within which, if he wishes to appeal, his appeal should be 
preferred 3 . 


Judgment 372 . The original judgment shall be filed with the record 
translated 0 °f P rocee dings, and where the original is recorded in a different 
language from that of the Court, and the accused so requires, 
a translation thereof into the language of the Court shall be 
added to such record. 


Court of 373 . In cases tried by the Court- of Session, the Court shall 
wmd copy forward a copy of its finding and sentence (if any) to the 
of finding District Magistrate within the locai limits of whose jurisdiction 

tonciTto the trial was held 4 . 

District 

gistratc, , ^ a substantive sentence. Clause Sched. IT. Art. 150. 

(<) does not apply to cases where im- 4 4 he proposal that a copy of the 
prisonment is only inflicted in default’ judgment should be forwarded was 
of payment of a petty fine, 14 Cal. 174. rejected by the Select Committee, a3 
J And see sec. 548, infra. adoption would have involved 

* See the Limitation Act, infra, needless labour. 
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CHAPTER XXYII. 

OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION. 

374. When the Court of Session passes sentence of death 1 , Sentence of 

the proceedings 2 shall be submitted to the High Court 3 , and the submitted 6 
sentence shall not be executed unless it is confirmed by the b y Court of 
High Court. Ses8ion - 

375. If when such proceedings are submitted the High Power to 
Court thinks that a further inquiry should be made into, or ^ c ^ ur ’ 
additional evidence taken upon, any point bearing upon the quiry to be 
guilt or innocence of the convicted person, it may make such Additional 
inquiry or take such evidence itself, or direct it to be made or evidence to 
taken by the Court of Session. 

Such inquiry shall not be made nor shall such evidence be 
taken in the presence of jurors or assessors, and, unless the 
•High Court otherwise directs, the presence of the convicted 
person may be dispensed with when the same is made or taken. 

W hen the inquiry and the evidence (if any) are not made 
and taken by the High Court, the result of such inquiry and 
the evidence shall be certified to such Court. 

376. In any case submitted under section 374 , whether Power of 

tried with the aid of assessors or by jury 4 , the High Court_ High Court 

(а) may confirm the sentence, or pass any other sentence sentence or 

warranted by law, or con * 

* . . viction. 

( б ) may annul the conviction, and convict the accused of any 
offence of which the Sessions Court might have convicted him 6 , 
or order a new trial on the same or an amended charge, or 

(c) may acquit the accused person: 

Provided that no order of confirmation shall be made under 
this section until the period allowed for preferring an appeal 
has expired, or, if an appeal is presented within such period, 
until such appeal is disposed of. 


1 Form of warrant of commitment, 
Sohed. V. No. 34. 

2 including an English translation 
of the whole of the evidence and a 
statement whether or not the prisoner 
has signified his intention to appeal. 

3 without any recommendation to 


mercy, Mad. H. C. Pro., 3rd April, 
1873, cited by Henderson. 

* 19 Suth. Cr. 57. 

6 See 1 Bom. 639, as to the corre¬ 
sponding section (228) of the Code of 
187 *'. 
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Confirma- 377. In every ease so submitted, tlie confirmation of the 
pentence^o stotence, 01 ‘ an y new sentence or order passed by the High 
be signed Court, shall, when such Court consists of two or more Judges, 
Judges. made, passed and signed by at least two of them. 

Procedure 378. When any such case is heard before a Bench of 

in case of j U( w s anc i g^R Judges are equally divided in opinion, the 
dinerence » ... . _ _ _ 

of opinion, case, with their opinions thereon, shall be laid before another 
Judge, and such Judge, after such examination and hearing 
as he thinks fit, shall deliver his opinion, and tlie judgment or 
order shall follow such opinion. 

Procedure 379. In cases submitted by the Court of Session to the 
submitted High Court for the confirmation of a sentence of death, the 
to High proper officer of the High Court shall, without delay, after 
coiSma- tlie order of confirmation or other order has been made by 
tion. the High Court, send a copy of the order, under the seal 
of the High Court, and attested with his official signature, 
to the Court of Session. 


Confirma- 380. When a sentence passed by an Assistant Sessions 
sentence of Judge 1 or by a District Magistrate acting under section 34 is 
Assistant * submitted to a Sessions Judge for confirmation 2 , such Sessions 
Judge Judge— 

trate acting ( a ) ma y con fi rm ^ ie sentence, or pass any other sentence 
under sec- which the lower Court might have passed 3 ; or 

( [b ) may annul the conviction, and convict the accused of any 
offence of which the lower Court might have convicted him, 
or order a new trial on the same or an amended charge ; or 

(c) may acquit the accused ; or 

(d) if he thinks further inquiry or additional evidence upon 
any point bearing upon tlie guilt or innocence of the accused 
to be necessary, he may make such inquiry or take such 
evidence himself, or direct such inquiry or evidence to he 
made or taken. 

Unless the Court of Sessions otherwise directs, the presence 
of the convicted person may be dispensed with when such 
inquiry is made or evidence taken ; and, when the sentence 

1 Sec. 31, Bupra. 3 This enables the Sessions Judge 

2 Sec sees. 31 and 34, supra, and 6 to enhance the sentence. 

Cal. 624, 9 Cal. 513. 
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iias been submitted by an Assistant Sessions Judge, such 
inquiry shall not be made, nor shall such evidence be taken, in 
the presence o£ jurors or assessors. 


When the inquiry and the evidence (if any) are not made 
and taken by the Court of Sessions, the result of such inquiry 
and the evidence shall be certified to such Court. 


CHAPTER XXVIII. 


OF EXECUTION. 


381. When a sentence of death passed by a Court of Execution 
Session is submitted to the High Court for confirmation, such of on \ er 

# p b ’ passed un- 

Court of Session shall, on receiving the order of confirmation der section 

or other order of the High Court thereon, cause such order to 
be carried into effect by issuing a warrant or taking such 
other steps as may be necessary l . 

382. If a woman sentenced to death be found 2 to be Postpone- 

pregnant 3 , the High Court 4 shall order the execution of the n 

sentence to be postponed, and may commute the sentence to tence on 

transportation for life 5 . pregnant 

x woman. 

383. Where the accused is sentenced to transportation or Execution 
imprisonment 6 in cases other than those provided for by section ot f ^' uU:nce3 
381, the Court passing the sentence shall forthwith forward a portation 
warrant to the iail in which he is to be confined, and, unless 01 lm P n / _ 
the accused is already confined in such jail, shall forward him other cases, 
to such jail, with the warrant-. 


384. Every warrant for the execution of a sentence of im- Ejection 
prisonment shall be directed to the officer in charge of the jail warrant 
or other place in which the prisoner is, or is to be, confined, tion. 


1 For forms of warrant see Sclied. 
V. Nos, 35, 36. 

2 By whom ? There is no provision 
for pleading pregnancy, or for a jury 
of matrons or physicians, a 3 in the 
N. Y. Grim. Pr. Code, § 500. 

8 i.e. with child. The Code, unlike 
the English law, does not require that 
the child be alivo in the womb. 

4 not the Sessions J udge. 

5 Where a man sentenced to death 


attempted tocommit suicide by cutting 
liis throat, and there was a risk of de¬ 
capitation if he were hung, the High 
Court commuted the sentence to 
transportation, 2 C. L. R. 215, cited 
by Henderson, p. 340. 

6 That except in the case 9 pro¬ 
vided for by secs. 3S8, 401, and 436, 
the execution of a sentence of im¬ 
prisonment cannot be suspended, see 
3 Ben. Ap. Cr. 50 





Warrant 
with whom 
lodged. 


200 THE CODE OF CRIMINAL PEGGED CEE. 



385. When the prisoner is to be confined in a jail, the 
warrant shall be lodged with the jailor. 


Warrant .386. Whenever an offender is sentenced to pay a fine, the 
fme leVy ° f ^ 0U1 ^ passing the sentence may, in its discretion, issue a 
warrant 1 for the levy of the amount by distress and sale of any 
moveable property belonging to the offender, although the 


sentence directs that, in default of payment of the fine, the 
offender shall be imprisoned 2 . 


Effect of 387. Such warrant may be executed within the local limits 

rant, Wai ~ ^he jurisdiction of such Court, and it shall authorise the 

distress and sale of any such property without such limits, 
when endorsed by the District Magistrate or Chief Presidency 
Magistrate within the local limits of whose jurisdiction such 
property is found. 


Suspension 388. When an offender has been sentenced to fine only, 
tfonof^ sen- an( l to imprisonment in default of payment of the fine, and 
tcnce of the Court issues a warrant under section 386 , it may suspend 
imprison execution of the sentence of imprisonment and may release 

the offender on his executing a bond, with or without sureties, 
- as the Court thinks fit, conditioned for his appearance before 
such Court on the day appointed for the return to such warrant, 
such day not being more than fifteen days from the time of 
executing the bond; and in the event of the fine not having 
been realised the Court may direct the sentence of imprison¬ 
ment to be carried into execution at once. 


Who may 389. Every warrant for the execution of any sentence may 
nuit WR]> * ssue( l c ^fi er fiy ^ ie Judge or Magistrate who passed the 
sentence or by his successor in office 3 . 

Execution 390. When the accused is sentenced to whipping only, the 
of whipping sen t° nee shall be executed at such placq and time as the Court 
only. may direct. 

Execution 391, When the accused is sentenced to whipping* in addition 
of whip - 11 6 to imprisonment in a case which is subject to appeal, the 

1 See the form, Sched. V. No. 37* property from distraint. Bee 3 Suth. 

2 That imprisonment and distress Cr. 62. 

may be simultaneously ordered, sco • A fine may be levied at anytime 
9 !Suth. Or. 50. That imprisonment within six years after the passing 
Buffered in default of payment of a of the sentence, Ponal Code, sec. 70° 
fine does not exempt the offender’s 3 9 Suth. Cr. 50, 
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ping- shall not be inflicted until fifteen days from the 
date of the sentence, or, if an appeal be made within that 
time, until the sentence is confirmed by the Appellate Court: 
but the whipping shall be inflicted as soon as practicable after 
the expiry of the fifteen days, or, in case of an appeal, as soon 
as practicable after the receipt of the order of the Appellate 
Court confirming the sentence. 

The whipping shall be inflicted in the presence of the officer 
in charge of the jail: unless the Judge or Magistrate orders it 
to be inflicted in his own presence. 

392. In the case of a person of or over sixteen years of 
age, whipping shall be inflicted with a light ratan not less 
than half an inch in diameter, in such mode, and on such 
part of the person, as the Local Government directs 1 ; and, 
in the case of a person under sixteen years of age, it shall 
be inflicted in the way of school-discipline with a light ratan. 

In no case shall such punishment exceed thirty stripes. 

393- iso sentence of whipping shall be executed by instal¬ 
ments ; and none of the following persons shall be punishable 
with whipping (namely):— 

(< a ) females; 

(6) males sentenced to death, or to transportation, or to penal 
servitude, or to imprisonment for more than five years; 

(c) males whom the Court considers to be more than forty- 
five years of age. 

394. The punishment of whipping shall not be inflicted 
unless a Medical Officer, if present, certifies, or, if there is not 


ping, in ad¬ 
dition to 
imprison¬ 
ment. 


Mode of 
inflicting 
punish¬ 
ment. 


Number of 
stripes. 

Not to be 
executed 
by instal¬ 
ments. 

Exemp¬ 

tions. 


Whipping 
not to be 
inflicted if 


a Medical Officer present, unless it appears to the Magistrate or 
officer present, that the offender is in a fit state of health to 
undergo such punishment. 

If, during the execution of a sentence of whipping, aStayofexe- 
Medical Officer certifies, or it appears to the Magistrate or cution ‘ 
officer present, that the offender is not in a fit state of health 
to undergo the remainder of the sentence, the whipping shall 
be finally stopped 2 . 


1 Notifications under this section Burma; see Maopherson s Li&ts y 1884, 
have been published by the Local pp. 127, 27a, 505, 553. 

Governments of Madras, Bombay, 9 3 Mad. H. C., Rulings, i. 
the Central Provinces, and British 
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395. In any case in which, under section 394 , a sentence 
o£ whipping' is, wholly or partially, prevented from being 
executed, the offender shall be kept in custody till the Court 
which passed the sentence can revise it; and the said Court 
may, at its discretion, either remit such sentence, or sentence 
the offender in lieu of whipping, or in lieu of so much of the 
sentence of whipping as was not executed, to imprisonment for 
any term not exceeding twelve months, which may be in 
addition to any other punishment to which he may have been 
sentenced for the same offence. 

Nothing in. this section shall be deemed to authorise any 
Court to inflict imprisonment for a term exceeding that to 
which the accused is liable by law, or that which the said 
Court is competent to inflict. 

396. When sentence is passed under this Code on an 
escaped convict, such sentence, if of death, fine or whipping, 
shall, subject to the provisions hereinbefore contained, take 
effect immediately, and if of imprisonment, penal servitude or 
transportation, shall take effect according to the following 
rules, that is to say: — 

If the new sentence is severer in its quality than the sentence 
which such convict Was undergoing when he escaped, the new 
sentence shall take effect immediately. 

When the new sentence is not severer in its quality than the 
sentence the convict was undergoing when he escaped, the new” 
sentence shall take effect after he has suffered imprisonment, 
penal servitude or transportation, as the case may be, for a 
further period equal to that which, at the time of his escape, 
remained unexpired of his former sentence. 

Explanation . —For the purposes of this section— 

(a) a sentence of transportation or penal servitude shall be 
deemed severer than a sentence of imprisonment. 

(#) a sentence of imprisonment with solitary confinement 
shall be deemed severer than a sentence of the same description 
of imprisonment without solitary confinement; and 

(c) a sentence of rigorous imprisonment shall be deemed 
severer than a sentence of simple imprisonment with or without 
solitary confinement. 
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97. When a person already undergoing* a sentence of 
imprisonment, penal servitude or transportation is sentenced 
to imprisonment, penal servitude or transportation, such im¬ 
prisonment, penal servitude or transportation shall commence 
at the expiration of the imprisonment, penal servitude or 
transportation to which he has been previously sentenced : 

Provided that if he is undergoing a sentence of imprison¬ 
ment, and the sentence on such subsequent conviction be one of 
transportation, the Court may, in its discretion, direct that the 
latter sentence shall commence immediately, or at the expiration 
of the imprisonment to which he has been previously sentenced. 




Sentence 
on offender 
already 
sentenced 
for another 
offence. 


398. (i) Nothing in section 396 or section 397 shall be held Saving as 
to excuse any person from any part of the punishment to which 
he is liable upon his former or subsequent conviction. 397 * 

( 2 ) When an award of imprisonment in default of payment 
of a fine is annexed to a substantive sentence of imprisonment, 
or to a sentence of transportation or penal servitude for an 
offence punishable with imprisonment, and the person under¬ 
going the sentence is after its execution to undergo a further 
substantive sentence, or further substantive sentences, of 
imprisonment, transportation or penal servitude, effect shall 
not be given to the award of imprisonment in default of 
payment of the fine until the person has undergone the further 
sentence or sentences 1 . 


399. When any person under the age of sixteen years Confme- 
is sentenced by any Criminal Court to imprisonment for any “^fulof 
offence, the Court may direct that such person, instead of fenders in 
being imprisoned in a criminal jail, shall be confined in any tories?* 1 ' 
reformatory 2 established by the Local Government as a fit 
place for confinement, in which there are means of suitable 
discipline and of training in some branch of useful industry, 
or which is kept by a person willing to obey such rules as the 
Local Government prescribes with regard to the discipline 
and training of persons confined therein 3 . 

All persons confined under this section shall be subject to 
the rules so prescribed. 

1 Act X of 1S86, sec. 11. been made by the Local Governments 

3 See Act V of 1876, secs. 7, 9. of Bombay and British Burma; see 

3 Rules for Reformatories have Macphcrson eLists, 1884,pp. 194,536. 


MINlSfo, 


THE CODE OE CRIMINAL PROCEDURE. 



Return of 400. When a sentence has been fully executed, the officer 
execution' 1 execut ' n 8’ R shall return the warrant to the Court from which 
of sentence, it issued, with an endorsement under his hand certifying the 
manner hi which the sentence has been executed. 

I . 

CHAPTER XXIX. 

OF SUSPENSIONS, REMISSIONS AND COMMUTATIONS OF 
SENTENCES. 

Power to 401. When* any person has been sentenced to punishment 
suspend or £ or an offence, the Governor General in Council, or the Local 
tences. Government, may at any time, without conditions, or upon 
any conditions which the person sentenced accepts, suspend 
the execution of his sentence or remit the whole or any part 
of the punishment to which he has been sentenced. 

Whenever an application is made to the Governor General 
in Council or the Local Government for the suspension or 
remission of a sentence, the Governor General in Council or 
the Local Government, as the case may be, may require 
the presiding 1 Judge of the Court before or by which the 
conviction was had or confirmed to state his opinion as to 
whether the application should be granted or refused, together 
with liis reasons for such opinion. 

If any condition on which a sentence has been suspended 
or remitted is, in tbe opinion of the Governor General in 
Council or of the Local Government, as the case may be, not 
fulfilled 1 , tbe Governor General in Council or the Local 
Government may cancel tbe suspension or remission, and 
thereupon the person in whose favour the sentence has been 
suspended or remitted 1 may, if at large, be arrbsted by any 
police-officer without warrant and remanded to undergo the 
unexpired portion of the sentence. 

The condition on which a sentence is suspended or remitted 
under this section may be one to be fulfilled by the person in 
whose favour the sentence is suspended or remitted, or one 
independent of Lis will 1 . 

1 Act X of 1886, sec. u. 
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Nothing’ herein contained shall he deemed to interfere with 
the right of Her Majesty to grant pardons \ reprieves 1 2 , respites 
or remissions of punishment. 

402. The G overnor General in Council, or the Local Power to 

Government, may, without the consent of the person sen- ' 

tenced, commute any one of the following sentences for any ment. 
other mentioned after it: — 

death, transportation, penal servitude, rigorous imprisonment 
for a term not exceeding that to which he might have heen 
sentenced, simple imprisonment for a like term, tine 3 . 

CHAPTER XXX. 

OF PREVIOUS ACQUITTALS OR CONVICTIONS. 

403. A person who has once been tried by a Court of Person once 

competent jurisdiction 4 for an offence and convicted or acquitted conTlct ? d 

A 4 # or acquit- 

of such offence shall, while such conviction or acquittal remains ted not to 
in force, not be liable to be tried again for the same offence, tor 

nor on the same facts for any other offence for which a fence, 
different charge from the one made against him might have 
been made under section 236 , or for which he might have 
been convicted under section 237 s . 

A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the former trial 
under section 235 , paragraph one. 

A person convicted of any offence constituted by any act 
causing consequences which, together with such act, consti¬ 
tuted a different offence from that of which he was convicted, 
may be afterwards tried for such last-mentioned offence, if 
the consequences had not happened, or were not known to the 
Court to have happened, at the time when lie was convicted. 

A person acquitted or convicted of any offence constituted 

1 Am to this branch of the preroga- 3 And see the Prisoners Act, V of 

tive see 3 Inst. 233, and Hawk. P. C. 1871, sees. 23, 24, 25 

b. 2, c. 37, 8. 33. The code is silent as ‘ Tudia . 

to pleading pardons. * 8 Mad. 29 . 

2 Hawk P. C. b. 2, c. 51, 8. 8. 
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by any acts may, notwithstanding such acquittal or conviction, 
be subsequently charged with, and tried for, any other offence 
constituted by the same acts which he may have committed, if 
the Court by which he was first tried was not competent to try 
the offence with which he is subsequently charged. 

Explanation ,—The dismissal of a complaint, the stopping 
of proceedings under section 249 , the discharge of the accused, 
or any entry made upon a charge under section 273 , is not an 
acquittal for the purposes of this section 1 . 

Illustrations . 



(a) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards, while the acquittal remains in force, he 
charged with theft as a servant, br„ upon the same facts 2 , with theft 
simply, or with criminal breach of trust. 

(b) A is tried upon a charge of murder and acquitted. There 
is no charge of robbery; but it appears from the facts that 
A committed robbery at the time when the murder was com¬ 
mitted ; he may afterwards be charged with, and tried for, 
robbery. 

(c) A is tried for causing grievous hurt and convicted. The 
person injured afterwards dies. A may be tried again for culpable 
homicide. 

' (d) A is charged before the Court of Session and convicted of 

the culpable homicide of B. A may not afterwards be tried on the 
same facts for the murder of B. 

(1 e) A is charged by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to B. A may not 
afterwards be tried for voluntarily causing grievous hurt to B on 
the same facts, unless the case comes within paragraph three of 
this section. 

(/) A is charged by a Magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. 
A may be subsequently charged with, and tried for, robbery on the 
same facts. 

(</) A, B and C are charged by a magistrate of the first class 
with, and convicted by him of, robbing D. A, B and C may after¬ 
wards be charged with, and tried for, dacoity on the same facts 3 . 

1 And of course where the accused amounting to acquittals, 
has been acquitted at a trial by a 2 The words < upon the same facta * 
Court without jurisdiction he cannot should come next after ‘ charged.’ 
plead this as an acquittal for the pur- 3 For other illustrations see 7 Suth. 
poses of this section, 2 Suth. Cr. 10. Cr. 15 (where Peacock C.J. discusses 

See kgcs. 240 (withdrawal of charges), • the English plea of autrefois acquit) : 
308 (entry by Sessions Judge), and 7 55 /* ,v> Mad. 296: 7 Ben. 

345 (composition) for transactions Appx- 2 5 * 
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CHAPTER XXXI . 1 


OF APPEALS. 

404. No appeal shall lie from any judgment or order of a 
Criminal Court except as provided for by this Code or by any 
other law for the time being in force 2 3 . 

405. Any person whose application under section 89 for 
the delivery of property or the proceeds of the sale thereof has 
been rejected by any Court, may appeal to the Court to which 
appeals ordinarily lie from the sentences of the former Court. 

406. Any person required by a Magistrate, other than the 
District Magistrate or a Presidency Magistrate, to give 
security for good behaviour under section 118 , may appeal to 
the District Magistrate. 


Unless 
otherwise 
provided, 
no appeal. 

Appeal 
from order 
rejecting 
application 
under 
sec. S9. 

Appeal 
from order 
requiring 
security for 
good be¬ 
haviour. 


1 The provisions of this chapter 

apply, so far as they are applicable, 
to appeals under sec. 486, infra. 
Where no appeal lies, the High Court 
as a court of revision will in very 
exceptional circumstances exercise 
the powers of an appellate court; 
see sec. 439, infra, and 8 Bom. 197. 

3 Thus, no appeal lies from an 
order passed by a District Magistrate 
under sec. 123 requiring a person to 
be detained in prison until he should 
provide security for hisgood behaviour, 
9 Cal, 879, No appeal lies from an 
order under sec. 22 of the Cattle Tres¬ 
pass Act, I of 1871, awarding com¬ 
pensation, 10 Bom. 230. No appeal 
lies to a District Magistrate from a 
sentence passed under chap, xviii. 


supra, by a Bench invested with first- 
class powers, 9 Cal. 96. No appeal 
lies from an order under sec. 488 for 
the payment of maintenance, 7 Suth. 
Or. 10. 

As to appeals to Her Majesty in 
Council, see 24 & 25 Vic. c. 104, sec. 
11, and Charter, § 41 (Macphersop, 
p. 84). Bor the old law, see 7 Moore, 
I. A. 72 (where an appeal was allowed 
from a judgment of the Supreme 
Court at Calcutta in case of mur¬ 
der) : 3 ibid. 468, 488. "Where the 
High Court punishes for contempt 
committed by publishing a libel out of 
Court when the Court is not sitting, 
such a case is not a proper 0110 for 
appeal to Her Majesty, L. R., 10 I. A. 
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407. Any person convicted on a trial 1 held by any Magis¬ 
trate of the second or third class 2 , or any person sentenced 
under section 349 by a Sub-divisional Magistrate of the second 
class, may appeal to the District Magistrate. 

The District Magistrate may direct that any appeal under 
this section, or any class of such appeals, shall be heard by any 
Magistrate of the first class subordinate to him and empowered 
by the Local Government to hear such appeals 3 , and thereupon 
such appeal or class of appeals shall be presented to such 
Subordinate Magistrate, or if already presented to the District 
Magistrate shall be transferred to such Subordinate Magistrate. 
The District Magistrate may withdraw from such Magistrate 
any appeal or class of appeals so presented or transferred. 


Appeal 408. Any person convicted on a trial held by an Assistant 
Sessions Judge, a District Magistrate 4 or other Magistrate of 
Assistant the first class, or any person sentenced under section 349 by a 
JudgTor Magistrate of the first class, may appeal to the Court of 


^^ i 9 t J at f e Session : 
of the first 

class. 


Provided as follows :— 


(a) when in any case an Assistant Sessions Judge or a 
District Magistrate passes any sentence which is subject to 
the confirmation of the Court of Session, every appeal in such 
case shall lie to the High Court, but. shall not be presented 
until the case has been disposed of by the Court of Session; 

(£) any European British subject so convicted may, at his 
option, appeal either to the High Court or the Court of 
Session; 


Appeals to 409. An appeal to the Court of Session or Sessions Judge 
t'^ionhow shall be heard by the Sessions Judge or by an Additional or 
heard. Joint Sessions Judge. 


1 This does not include a person of divisions in Sind were invested 

ordered under section 22 of the Cattle with such powers under the corre- 

Trespass Act to pay compensation, 10 sponding section (266) of the Code of 
Bom. 230. lS 7 2 J 8ee Macpherson’s Lists, 1884, 

2 or by a Bench of Magistrates in- P- 

vested with second or third class includes a District Magis- 

powers, 9 Mad. 36. trato mve?tef l with powers under sec. 

3 First class Magistrates in charge 3 °> 9 * 5 * 3 > 516. 
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10o Any person convicted on a trial held 1 by a Sessions 
Judge, or an Additional or a Joint Sessions Judge, may appeal 
to the High Court 2 . 

411, Any person convicted on a trial held by a Presidency 
Magistrate may appeal to the High Court if the Magistrate 
has sentenced him to imprisonment for a term exceeding six 
months or to fine exceeding two hundred rupees 3 . 


Appeal.. 
from sen¬ 
tence of 
Court of 
Session. 
Appeal 
from sen¬ 
tence of 
Presidency 
Magis¬ 
trate. 


412, Notwithstanding anything hereinbefore contained, No appeal 
where an accused person has pleaded guilty and has been cas^when 
convicted by a Court of Session or a Presidency Magistrate on 
such plea, there shall be no appeal except as to the extent or guilty, 
legality of the sentence 4 . 


413. Notwithstanding anything hereinbefore contained, No appeal 
there shall be no appeal by a convicted person in cases in which cases^ 

a Court of Session or the District Magistrate or other 
Magistrate of the first class passes a sentence of imprisonment 
not exceeding one month only, or of fine not exceeding fifty 
rupees only, or of whipping only. 

Explanation. —There is no appeal from a sentence of im¬ 
prisonment passed by such Court or Magistrate in default of 
payment of fine when no substantive sentence of imprisonment 
has been passed. 

414. Notwithstanding anything hereinbefore contained, No appeal 
there shall be no appeal by a convicted person in cases tried 
summarily in which a Magistrate empowered to act under mar- con- 
section 260 passes a sentence of imprisonment not exceeding ' lction3, 
three months only, or of fine not exceeding two hundred rupees 

only, or of whipping only. 

415. An appeal may be brought against any sentence Proviso to 
referred to in section 413 or section 414 by which any two or 

1 Where the Sessions Judge’a judg- of the Katilk Tributary Mahals, when, 
ment was in form a mere confirmation the offence was committed outside 
of the Assistant Magistrate’s judg- British India, 9 Cal. 2SS. 
ment and sentence, but in substance :J These words do not include a 
an original judgment, an appeal lies sentence oi imprisonment in default 
from it to the High Court, 2 Suth. of payment of fine, the operation of 
Cr. 13, 19. which ifl contingent only on the fiue 

3 The High Court cannot hear not being paid, 2 Mad. 30, 32. 
appeals from convictions by any other 4 5 Born. 85. 
officers, such as e.g. the Superintendent 
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more of the punishments therein mentioned are combined, but 
no sentence which would not otherwise be liable to appeal shall 
be appealable merely on the ground that the person convicted 
is ordered to find security to keep the peace. 

Explanation .—A sentence of imprisonment in default of 
payment of fine is not a sentence by which two or more 
punishments are combined within the meaning of this section. 


Saving of 
sentences 
on E.B. 
subjects. 

Appeal in 
case of ac¬ 
quittal. 


Appeal on 
what mat¬ 
ters admis¬ 
sible. 


Petition of 
appeal. 


416. Nothing in sections 413 and 414 .applies to appeals 
from sentences passed under Chapter XXXIII on European 
British subjects. 

417. The Local Government may direct the Public Prose¬ 
cutor 1 to present an appeal to the High Court from an original 
or appellate order of acquittal 2 passed by any Court other than 
a High Court 3 . 

418. An appeal may lie on a matter of fact as well as a 
matter of law, except where the trial was by jury, in which 
case the appeal shall lie on a matter of law only. 

Explanation .—The alleged severity of a sentence shall for 
the purposes of this section be deemed to be a matter of law 4 . 

419. Every appeal shall be made in the form of a petition 
in writing presented by the appellant or his pleader 5 , and every 
such petition shall (unless the Court to which it is presented 
otherwise directs) be accompanied by a copy of the judgment 
or order appealed against, and, in cases tried by a jury, a copy 
of the heads of the charge recorded under section 367 . 


Procedure 
when ap¬ 
pellant in 
jail. 


420. If the appellant is in jail, he may present his petition 
of appeal and the copies accompanying the same to the officer 


1 Sec. 4, cl. (m), supra, p. 62. 

a 24 Suth. Cr. 41. 

3 See sec. 423, clansea (a) and (d). 
Such appeal, when the order is passed 
in a case tried by a jury, lies on a 
matter of law only, 10 Cal. 103°* 
See sec. 418. Where the Sessions 
Judge disagrees with a verdict ac¬ 
quitting the prisoner but passes judg¬ 
ment in accordance therewith, an 
appeal lies under this section, 2 Cal. 

273, but only on matter of law. As 

to the time within which appeals from 


acquittals must be presented, see the 
Limitation Act, Sehed. II. art. 157. 
When an appeal comes on for hearing, 
the Public Prosecutor begins, 20 Suth. 
Cr. 33. 

4 So are omission to consider, and 
erroneously Betting aside, relevant 
evidence. Nothing in sec. 418, or the 
re it of this chapter, affects the power 
conferred by sec. 307, supra, 9 All. 
435. 

3 Sec. 4, cl. (»). But see 1 Mad. 
304: 6 Bom. 14. 
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large of the jail, wlio shall thereupon forward such petition 
and copies to the proper Appellate Court 1 . 

421. On receiving the petition and copy under section 4 1 9 Summary 
or section 420 , the Appellate Court-shall peruse the same, and, appeal ? 11 ° X 
if it considers that there is no sufficient ground for interfering, 
it may reject the appeal summarily: provided that no appeal 
presented under section 419 shall be dismissed unless the 
appellant or his pleader has had a reasonable opportunity 2 of 
being heard in support of the same. 

Before rejecting an appeal under this section, the Court may 
call for the record of the case, but shall not be bound to 
do so 3 . 


422. If the Appellate Court does not reject the appeal Notice of 
summarily, it shall cause notice to be given to the appellant or aI peal * 
his pleader and to such officer as the Local Government may 
appoint in this behalf 4 , of the time and place at which such 
appeal will be heard, and shall, on the application of such 
officer, furnish him with a copy of the grounds of appeal; 

and, in cases of appeals under section 417 , the Appellate 
Court shall cause a like notice to bo given to the accused. 

423. The Appellate Court shall then send for the record of Powers of 
the case, if such record is not already in Court. After Court^hi 6 
perusing such record, and hearing the appellant or his pleader, disposing 
if he appears, and the Public Prosecutor, if he appears, and, in ° appeal> 
case of an appeal under section 417 , the accused, if he appears, 

the Court may, if it considers there is no sufficient ground for 
interfering, dismiss the appeal, or may— 

(a) in an appeal from an order of acquittal, reverse such 
order and direct that further inquiry be made, or that the 
accused be retried 5 or committed for trial, as the case may be* 


1 Facilities, such as paper, pens, 
ink, and, if necessary, an amanuensis, 
should be given to the petitioner, 13 
Suth. Cr. 69. So far as concerns the 
requirements of the Limitation Act, 
presentation to the officer in charge 
of the jail is equivalent to presenta¬ 
tion to the Court, 9 Mad. 259. 

2 5 Mad. 11. 

3 The powers conferred by this sec¬ 

tion should be exercised sparingly 


and with great caution, and reasons, 
however concise, should be given for 
rejecting an appeal under it, 8 All. 

5 * 5 - 

4 Notifications under this section 
have been issued by the Local Govern¬ 
ments of Bengal, the Panj^b, the 
Central Provinces, British Burma, 
and Assam; see Macpherson Lists, 
1SS4, pp. 3^1, 481, 5 X 5 > 55 *> M. 

s 24 Suth. Cr. 24, col. 2. 
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or find him guilty and pass sentence on him according to 
law 1 ; 

(b) in an appeal from a conviction, (i) reverse the finding 
and sentence, and acquit or discharge the accused, or order him 
to be retried by a Court of competent jurisdiction subordinate 
to such Appellate Court, or committed for trial 2 , or ( 2 ) alter 
the finding, maintaining the sentence, or, with or without 
altering the finding, reduce the sentence, or ( 3 ) with or without 
such reduction, and with or without altering the finding, 
alter the nature of the sentence, but not so as to enhance the 
same ; 

( c ) in an appeal from any other order, alter or reverse such 

order; » 

(d) Nothing herein contained shall authorise the Court to 
alter or reverse the verdict of a jury, unless it is of opinion 
that such verdict is erroneous owing to a misdirection by the 
Judge, or to a misunderstanding on the part of the jury of the 
law as laid down by him 3 . 



Judgments 424. The rules contained in Chapter XXVI as to the 
dinate Ap- judgment of a Criminal Court of original jurisdiction shall 
Courts a PPbb so ^ ar as may be practicable, to the judgment of any 
Appellate Court other than a High Court 4 : 

Provided that, unless the Appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, to 
hear judgment delivered. 

IgMiCou t ^ ienever a case * s decided on appeal by the High 

on appeal Court under this chapter, it shall certify its judgment or order 
fiedfco lower to tlie Court ^y ^ich the finding, sentence or order appealed 
Court. against was recorded or passed. If the finding, sentence or 
order was recorded or passed by a Magistrate other than the 
District Magistrate, the certificate shall be sent through the 
District Magistrate. 

The Court to which the High Court certifies its judgment 
or order shall thereupon make such orders as are conformable 

1 This clause applies only to the the power conferred by sec. 307 see 
High Court, 7 Mad. 314. See sec. . 9 All. 425. 

4 l 7 - 11 449 ) where a Session 

3 8 All. 14. Judge was held bound by sec, 367, 

3 That tliis section does not affect eupra. 
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e judgment or order 6 f the High Court ; and, if necessary, 
the record shall he amended in accordance therewith. 



426. Pending any appeal by a convicted person, the Suspension 
Appellate Court may, for reasons to be recorded by it pending ^ 0 
in writing, order that the execution of the sentence or order appeal, 
appealed against be suspended and, if he is in confinement, 
that he be released on bail or on his own bond. on bail. 

The power conferred by this section on an Appellate Court 
may be exercised also by the High Court in the case of any 
appeal by a convicted person to a Court subordinate thereto. 

When the appellant is ultimately sentenced to imprison¬ 
ment, penal servitude or transportation, the time during which 
he is so released shall be excluded in computing the term for 
which he is so sentenced. 


427. When an appeal is presented under section 417 , the Arrest of 
High Court may issue a warrant directing that the accused appeaifrom 
be arrested and brought before it or any subordinate Court, acquittal, 
and the Court before which he is brought may commit him to 

prison pending the disposal of the appeal, or admit him to bail 1 . 

428. In dealing with any appeal under this chapter, the Appellate 
Appellate Court, if it thinks additional evidence to be necessary, 

may either take such evidence itself, or direct it to be taken ther evi- 
by a Magistrate, or, when the Appellate Court is a High to 

Court, by a Court of Session or a Magistrate. be taken. 

When the additional evidence is taken by the Court of 
Session or the Magistrate, it or he shall certify such evidence 
to the Appellate Court, and such Court shall thereupon proceed 
to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the accused or 
Ins pleader shall be present when the additional evidence 
is taken ; but such evidence shall not be taken in the piesence 
of jurors or assessors. 

The taking of evidence under this section shall for the 
purposes of Chapter XXV be deemed to be an inquiry. 

429. When the Judges composing the Court of appeal are Procedure 
equally divided in opinion, the case, " itli their opinions 

1 1 Cal. 3S1 : 2 All. 34 °- 3 s(i - 
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Judges are thereon, shall be laid before another Judge of the same Court, 
divided an( i such Judge, after such examination and such hearing 
T1 ’ (if any) as he thinks fit, shall deliver his opinion, and the 
judgment or order shall follow such opinion. 

Finality of 430. Judgments and orders passed by an Appellate Court 
appeal ° n lI P on appeal sha11 be final except in the cases provided for in 
section 417 and Chapter XXXII. 

Abatement 431* Every appeal under section 4*7 s ^ ia ^ finally abate on 
of appeals. tlie of t p e acC used, and every other appeal under this 

chapter shall finally abate on the death of the appellant 
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OF REFERENCE AND REVISION . 

432. A Presidency Magistrate may, if he thinks fit, refer 
for the opinion of the High Court any question of law which 
arises in the hearing of any case pending before him, or may 
give judgment in any such case subject to the decision of the 
High Court on such reference ; and, pending such decision, 
may either commit the accused to jail, or release him on hail 
to appear for judgment when called upon. 

433. When a question has been so referred, the High 
Court shall pass such order thereon as it thinks fit, and shall 
cause a copy of such order to he sent to the Magistrate by 
whom the reference was made, who shall dispose of the case 
conformably to the said order. 

The High Court may direct by whom the costs of such 

reference shall be paid. 

434. When any person has, in a trial before a Judge of a 
High Court consisting of more Judges than one and acting in 
the" 1 exercise of its original criminal jurisdiction, been convicted 
of an offence, the Judge, if he thinks fit, may reserve and 
refer for the decision of a Court consisting of two or more 

i . Bom i 0I eiders just, 2 Bom. 564. 

* The High Court may, never- 3 Tb*t a Joint Sessions Judge 
theless, call for and examine the (sec 9) cannot exerc.se the powers 
record of the case with a view to of a Sessions Judge under this chap- 
revision and rectification, and may ter. see 9 Bom. 168 ; and see 9 Bom. 
make such order thereon a? it con- 5o~* 
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udg-es of such Court any question of law which has arisen in 
the course of the trial of such person, and the determination 
of which would affect the event of the trial. 

If the Judge reserves any such question, the person convicted Procedure 
shall, pending the decision thereon, be remanded to jail, or, if ^^ e ^ ues " 
the judge thinks fit, be admitted to bail, served, 

and the High Court shall have power to review the case *, 
or such part of it as may be necessary, and finally determine 
such question, and thereupon to alter the sentence passed by 
the Court of original jurisdiction, and to pass such judgment 
or order as the High Court thinks fit 1 2 . 


435, The High Court 3 or any Court of Session 4 * * , or District Power to 
Magistrate 0 , or any Sub-divisional Magistrate empowered by cords°of 
the Local Government in this behalf G , may call for and examine inferior 
the record of any proceeding' before any inferior Criminal 
Court 7 situate within the local limits of its or his jurisdiction, 
for the purpose of satisfying itself or himself as to the 
correctness, legality or propriety of any finding, sentence or 
order recorded or passed, and as to the regularity of any 
proceedings of such inferior Court 8 . 

If any Sub-divisional Magistrate acting under this section* 
considers that any such finding, sentence or order is illegal or 
improper, or that any such proceedings are irregular, he shall 
forward the record, with such remarks thereon, as he thinks 
fit, to the District Magistrate. 

Orders made under sections 143 and 144 and proceedings 


1 2 Bom. 61. 

3 Where on the application of the 
prisoner’s counsel a question is re¬ 
served under this section the prisoner’s 
counsel has the right to begin, 8 Bom. 
200. See 3 Bom. H. C., Cr. Cn. 20* 22 : 
5 Bom. 338, 341. 

3 The High Court has under this 
section power to go into questions of 
fact, but it generally declines to 
exercise it, 10 Calc. 1049. 

4 8 Cal. 644. 

0 12 Cal. 473 : S Mad. 18:9 Bom, 

100 : 7 All. 853. 

0 Hie Madras Government has em¬ 


powered all its Subdivisional Magis¬ 
trates in this behalf, Macpli. Zistsju 
1884, p. 127. 

7 The District Magistrate may 
therefore call for the record of pro¬ 
ceedings before a Magistrate of the 
First Class in his dist^n a, 9 Bom * 
102, or a Sub-divisionul Magistrate 
of the First Class, 8 Mad. iS. See 
sec. 17 supra, where the ^ord used 
is ( subordinate ’; but there cannot 
be subordination without inferiority. 

,S 'ecus 10 Cal. 268, 551 : 7 All, 134. 

* See 2 Cal. 293: 8 Cal. 580: 24 
& 25 Vic. c. 104, sec. 15. 
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under section 176 are not proceedings within the meaning of 
this section. 

436. When, on examining the record of any case under 
section 435 or otherwise, the Court of Session 1 or District 
Magistrate considers that such case is triable exclusively by 
the Court of Session, and that an accused person has been 
improperly discharged by the inferior Court, the Court of 
Session or District Magistrate may cause him to be arrested, 
and may thereupon, instead of directing a fresh inquiry, 
order him to be committed for trial 2 upon the matter of which 
he has been, in the opinion of the Court of Session or District 
Magistrate, improperly discharged : 

Provided as follows— 

( a ) that the accused lias had an opportunity of showing 
cause to such Court or Magistrate why the commitment should 
not be made 3 : 

(b) that, if such Court or Magistrate thinks that the 
evidence shows that some other offence has been committed by 
the accused, such Court or Magistrate may direct the inferior 
Court to inquire into such offence. 

437 . On examining any record, under section 435 or 
otherwise, the High Court or Court of Session may direct the 
District Magistrate by himself or by any of the Magistrates 
subordinate 4 * to him to make, and the District Magistrate 6 may 
himself make, or direct any subordinate Magistrate to make, 
further inquiry 6 into any complaint which lias been dismissed 


1 As to the High Court, Bee 6 

All. 40, and sec. 439, infra. 

3 The High Court will not interfere 
with the exercise of this discretionary 
power, 2 Suth. Cr. 44: 7 IHid. 38. 

3 22 Suth. Cr. 67: 6 Mad. 372. 

4 The term ‘inferior 1 is used in 
sections 435 and 436 because in both 
these sections the Court of Session 
and the District Magistrate are com¬ 
bined, and the Magistrates (other 
than the District Magistrate), though 
subordinate to the District Magis¬ 
trate, arc not so generally to the 

Court of Session. But in sec. 437 
the District Magistrate being dealt 

with separately from the Court of 


Session, the use of the term * inferior 1 
is no longer necessary, and accord¬ 
ingly the term used is < subordinate, 1 
8 Mad. 19. 

8 but not a Deputy Magistrate 
placed in charge of the current duties 
of the District Magistrate’s office, 11 
Cal. 236. 

6 i- e. an inquiry upon further 
materials, not a rehearing upon the 
same evidence, 10 Cal. 207, 1027: 
12 Cal. 552 : 8 Mad. 336 j but see 10 
Bom. 131 : 9 All. 52. 

The ‘ further inquiry 1 should ordi¬ 
narily be conducted by the Magis¬ 
trate who first inquired into the case, 
S Mad. 299. 
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.ncler section 203, or into the case of any accused person wlio 
has been discharged x . 

438. The Court of Session or District Magistrate 1 2 may, if Report to 
it or he thinks fit, on examining under section 435 or otherwise 
the record of any proceeding, report for the orders of the High 
Court the results of such examination, and, when such report 
contains a recommendation that a sentence be reversed 3 , may 
order that the execution of such sentence be suspended, and 
if the accused is in confinement that he be released on bail 4 or 
on his own bond. 


439. In the case of any proceeding 6 the record of which lias High 
been called for by itself, or which has been reported for orders, p^rs of 
or which otherwise c comes to its knowledge, the High Court revision, 
may, in its discretion, exercise any of the powers 7 conferred on 
a Court of appeal by sections 195, 423, 426, 427 and 428 8 , 
or on a Court by section 338, and may enhance the sentence 9 ; 
and, when the Judges composing the Court of revision are 


equally divided in opinion, the case shall be disposed of in 
manner provided by section 429 10 . 


No order under this section shall be made to the prejudice 
of the accused unless he has had an opportunity of being 
heard either personally or by pleader in his own defence. 


1 6 All. 367. The order to make 
further inquiry sets aside a prior 
order of discharge, and leaves the 
inquiry before the Magistrate open 
(as it was before that order) to 
further evidence Under sec. 252, and 
to decision under sec. 253 and subse¬ 
quent sections of ch. xxi, 7 Mad. 

456. 

2 but not a Joint Magistrate of a 
District, 14 Sutli. Cr. 25. A District 
Magistrate who considers that there 
has been a miscarriage of justice in 
the Sessions Court should not report 
the case for orders under this section, 
but communicate with the Public 
Prosecutor, 9 All. 362. 

8 In the absence of such recom¬ 
mendation there seems no power to 
admit the accused to bail, 23 Ruth. 
Cr. 40. But see sec. 498. 

4 Chap, xxxix, infra. 


5 whether judicial or non-judicial. 

c 2 Mad. 38. 

7 Thus, it may annul a conviction, 
even though, in consequence of the 
expiry of the sentence, it may not 
be possible to interfere with the 
latter, 7 All. 135 ; and if it considers 
that the accused has been improperly 
discharged, it may order him to be 
committed for trial, 6 All. 40, and 
see 1 All. 139 * 

8 But in non-appeal able cases the 
High Court, except on very excep¬ 
tional grounds, will not exercise under 
this section the powers of an Appellate 
Court, S Bom. 197. 

® so as to alter its nature, 6 All. 
622 : 11 Cal- 53 °* 

10 Except in very exceptional in¬ 
stances, these powers will not be 
exercised in reference to questions of 
fact, 6 All. 4^5* 
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Where the sentence dealt with under this section has been 


passed by a Magistrate acting otherwise than under section 34, 
the Court shall not inflict a greater punishment for the offence 
which, in the opinion of such Court, the accused has committed, 
than might have been inflicted for such offence by a Presidency 
Magistrate or a Magistrate of the first class. 

Nothing in this section applies to an entry made under 
section 273, or shall be deemed to authorise a High Court to 
convert a finding of acquittal into one of conviction 1 . 

Optional 440. No party has any right to be heard either personally 
to hear° Ur k 0Y b y pleader before any Court when exercising its powers of 
parties. revision: provided that the Court may, if it thinks fit, when 
exercising such powers, hear any party either personally or by 
pleader, and that nothing , in this section shall be deemed to 
affect section 439, paragraph two. 


Statement 441 . When the record of any proceeding of any Presidency 
dLcyMa- Magistrate is called for by the High Court under section 435, 
gistrate of the Magistrate may submit with the record a statement setting 
his decf-° f forth the grounds of his decision or order and any facts which 
sion - lie thinks material to the issue; and the Court shall consider 
such statement before over-ruling or setting aside the said 
decision or order. 


High 442. When a case is revised under this chapter by the 

order to be High Court, it shall certify its decision or order to the Court 
certified to \yy which the finding, sentence or order revised was recorded 
or passed, and the Court or Magistrate to which the decision 
trate. or order is so certified shall thereupon make such orders as are 
conformable to the decision so certified; and, if necessary, the 
record shall be amended in accordance therewith. 


1 Bat as to revising an order of 
acquittal, see 9 All. 134 * 

A Divisional Bench of a High Court 
has no power under this section to 


review its judgment pronounced in a 
criminal case, 10 Bom. 176: 7 All. 
672 j but see 8 Cal. 63, 72. 
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CHAPTER XXXIII. 

CRIMINAL PROCEEDINGS AGAINST EUROPEANS AND 
AMERICANS. 

443. No Magistrate, unless lie is a Justice of the Peace, Magis- 

and (except in the case of a District Magistrate or 1 Presidency mayh^ h ° 
Magistrate) unless lie is a Magistrate of the first class and an quire into 
European British subject 2 , shall inquire into or try any charge charges 
against an European British subject 2 . against E. 

444. No Judge presiding in a Court of Session, except the Judge pre- 
Sessions Judge 3 , shall exercise jurisdiction over an European Counof 
British subject unless he himself is an European British Session, 
subject; and, if lie is an Assistant Sessions Judge, unless he Assistant 
has held the office of Assistant Sessions Judge for at least jTdgT 3 
three years, and has been specially empowered in this behalf 

by the Local Government 4 . 

445. Nothing in section 443 or section 444 shall prevent Cognisance 
any Magistrate from taking cognisance of an offence committed 

by any European British subject in any case in which he could by e. b. 
take cognisance of a like offence if committed by another 8U ^ ect% 
person : 

Provided that, if he issues any process for the purpose of 
compelling the appearance of an European British subject 

1 Inserted by Act III of 1884, see Turnbull’s case, 6 Mad. H. C. 

800. 3. 7. 

2 This means, and should be, ‘shall s Inserted by Act III of 1884, 
inquire into or try any offence alleged sec. 4. 

to have been committed bv an * Nothing in sec. 443 or sec. 444 
European British subject. 1 For the applies to proceedings against Euro- 
definition of this expression see sec. pean British subjects in certain cases 
4 > cl. (w). As to proof of nationality, of contempt, sec. 480, infra. 
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accused of an offence, such process shall be made returnable 
before a Magistrate having jurisdiction to inquire into or try 
the case. 



Sentences 446. Notwithstanding anything contained in section 32 
S™: or section 34 , no Magistrate other than a District Magistrate 
trates. or i Presidency Magistrate shall pass any sentence on an 
European British subject other than imprisonment for a term 
which may extend to three months or fine which may extend 
to one thousand rupees, or both 2 . 

And a District Magistrate shall not pass any such sentence 
other than imprisonment for a term which may extend to six 
months, or fine which may extend to two thousand rupees, or 
both 3 . 

When com- 447. When an European British subject is accused of an 
““ 18 offence before a Magistrate, and such offence cannot, in the 
Court of opinion of such Magistrate, be adequately punished by him, 
whento an<1 ar *d * s not punishable with death or with transportation for 
High life, such Magistrate shall, if he thinks that the accused ought 
to be committed, commit him to the Court of Session, or, in 
the ease of a Presidency Magistrate, to the High Court 4 . 

When the offence which appears to have been committed is 
punishable with death or with transportation for life, the 
commitment shall be to the High Court 4 . 


Trial of 448. Where any person committed to the High Court 4 
whichnnc under section 447 is charged with several offences of which 
is, and the one i s punishable w r ith death or transportation for life and the 
notpun™ others with a less punishment, and the High Court considers 
i .liable f] la ( ] 1C s ] 10 uld not be tried for the offence punishable with 
or trans- death or transportation, the High Court may nevertheless try 
foTlife° n Jlim for the other offences. 

Sentences 449. Notwithstanding anything contained in section 31 , 
Session^on^ no Court of Session shall pass on any European British subject 
E. is. sub- any sentence other than a sentence of impiisonment for a term 
which may extend to one year, or fine, or both. 


1 Inserted by Act III of 1884, 
sec. 5. 

a 4 All. 141. 


3 Added by Act III of 1884, sec. 5. 
See nee. 4, cl. (*), supra, p. 62; and 
iu British Burma, gee sec. 185, para. 2 . 
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If, at any time after tlie commitment and before signing 
judgment, the presiding Judge thinks that the offence which 
appears to be proved cannot be adequately punished by such a 
sentence, he shall record his opinion to that effect and transfer 
the case to the High Court. Such Judge may either himself 
bind over, or direct the committing Magistrate to bind over, 
the complainant and witnesses to appear before the High Court. 

450 . Repealed by Act III of 1884, sec . 6. 
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451 . In trials of European British subjects before a High Mixed jury 
Court or Court of Session, if, before the first juror is called European f 
and accepted, or the first assessor is appointed, as the case may Britishsub- 
be, any such subject requires to be tried by a mixed jury, the 
trial shall be by a jury of which not less than half the number 
shall be Europeans or Americans, or both Europeans and 
Americans. 


451 a. (i) In trials of European British subjects before a Right of 
District Magistrate, any such subject may in a summons case, fjty ect to 
before he is heard in his defence under section 244, or in a claim i UI 7 
warrant case, before he enters on his defence under section 
claim that the trial shall be by a jury composed in manner 
prescribed by section 451. 

(2) If a claim is made imdcr subsection (1) in a summons 
case at the time when the Magistrate proceeds under section 
244 to hear the accused, or in a warrant case at the time when 
the Magistrate calls upon the accused under section 256 to 
enter upon the defence, the Magistrate shall forthwith issue the 
necessary orders for the trial by a jury as aforesaid. 

(3) If such a claim is made at an earlier stage of the 
proceedings, the Magistrate shall issue such orders whenever 
it appears to him from the evidence recorded that there will 
be a sufficient case to go before a jury. 

(4) In every such case the Magistrate shall, notwithstanding 
anything contained in section 242, before issuing any order 
as aforesaid, frame a formal charge. 

(5) The provisions of sections 211, 216, 217, 219 and 220 
shall, so far as may be, apply for the purpose of securing the 
attendance of the complainant, the accused and the witnesses 
at every trial to be held under this section. 
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(6) The provisions of this Code relating to the procedure in 
a trial by jury 1 before a Court of Session shall, as nearly as 
may be, apply to every trial under this section as if the 
District Magistrate were a Sessions Judge and the accused 
had been committed to his Court for trial 2 . 

(7) All Courts may construe any of the provisions referred 
to in subsection (5) or subsection (6), in so far as they arc 
made applicable by that subsection with such verbal alterations 
not affecting the substance as may be necessary or proper to 
adapt the same to the matter before them. 

(8) Nothing in this section shall affect the power of the 
Magistrate to commit an accused person for trial under section 
347 or section 447 3 . 

451 B. (1) If an accused person claims to be tried by jury 
under section 451 a, and in the opinion of the District 
Magistrate there is reason to believe that a jury composed in 
manner prescribed by section 451 cannot be constituted for the 
trial before himself, or cannot be so constituted -without an 
amount of delay, expense or inconvenience which under the 
circumstances of the case would be unreasonable, he may, 
instead of issuing orders for the trial before himself under 
section 451 a, transfer the case for trial to such other District 
Magistrate or to such Sessions Judge as the High Court may, 
from time to time, by rules made by it in this behalf and 
approved by the Local Government, or by special order, direct. 

(2) When a case is tiansferred under this section to a 
Sessions Judge or District Magistrate, he shall with all con¬ 
venient speed try it with the same powers (including the 
power of commitment) and according to the same procedure as 
if he -were a District Magistrate acting under sections 451 a 4 . 

452 . In any case in which an European British subject is 
accused jointly with a person not being an European British 

1 This refers generically to the 3 The effect of this clause is to 

* class of cases triable by a Sessions confer on the District Magistrate 

Judge with the help of a jury, and precisely the same authority ns the 
their trial, as contradistinguished Sessions Judge has, under sec. 307, 
from those tried with tho help of to submit a case when he disagrees 
assessors or in any other manner with the jury, 9 All. 424. 
mentioned in the Code,’ 9 All. 424, 3 Added by Act III of 1884, sec. 8. 

per Straight J. 4 by Act III of 1884, sec.. 8. 
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geet, and sucli European British subject is committed for Native 
trial before a High Court or Court of Session, such subject ac ’ 

and person may be tried together, and the procedure on the 
trial shall be the same as it would have been had the European 
British subject been tried separately: 

Provided that, if the European British subject requires When Na- 
under section 451 to be tried by a mixed jur\ r , or by a mixed ^im^pa 
set of assessors, and the person not being an European British rate trial, 
subject requires that he shall be tried separately, the latter 
person shall be tried separately in accordance with the provisions 
of Chapter XXIII. 

453 . When any person claims to be dealt with as an Procedure 
European British subject, he shall state the grounds of such person to be 
claim to the Magistrate before whom he is brought for the dealt with 
purposes of the inquiry or trial; and such Magistrate shall 1 gullet, 
inquire into the truth of sucli statement, and allow the person 
making it a reasonable time within which to prove that it is 

true, and shall then decide whether he is or is not an European 
British subject, and shall deal with him accordingly. If any 
such person is convicted by such Magistrate and appeals from 
such conviction, the burden of proving that the Magistrate's 
said decision was wrong shall lie upon him. 

When any such person is committed by the Magistrate for 
trial before the Court of Session, and such person before such 
Court claims to be dealt with as an European British subject, 
such Court shall, after such further inquiry, if any, as it thinks 
fit, decide whether he is or is not an European British subject, 
and shall deal with him accordingly. If he is convicted by 
such Court and appeals from such conviction, the burden of 
proving that the Court's said decision was wrong shall lie 
upon him. 

When the Court before which any person is tried decides 
that he is not an European British subject, such decision shall 
form a ground of appeal from the sentence or order passed in 
such trial. 

454 . If an European British subject does not claim to be Failure 
dealt with as such by the Magistrate before whom he is tried 

1 before going into the case, 4 All. 141. 
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or by whom he is committed, or if, when such claim has been 
made before, and disallowed by, the committing Magistrate, 
it is not again made before the Court to which such subject is 
committed, he shall be held to have relinquished his right to 
be dealt with as such European British subject x , and shall not 
assert it in any subsequent stage of the same case. 

Unless the Magistrate has reason to believe that any person 
brought before him is not an European British subject, the 
Magistrate shall ask such person whether he is such a subject 
or not 2 . 
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455 . Where a person who is not an European British 
subject is dealt with as such under this chapter, and does 
not object, the inquiry, commitment, trial or sentence (as 
the case may be) shall not, by reason of such dealing, be 
invalid. 

456 o When any European British subject 3 is unlawfully 
detained in custody by any person, such European British 
subject or any person on his behalf may apply to the High 
Court which would have jurisdiction over such European 
British subject in respect of any offence committed by him at 
the place where he is detained, or to which he would be 
entitled to appeal from any conviction for any such offence, 
for an order directing the person detaining liim to bring him 
before the High Court to abide such further order as it may 


pass. 

Procedure 457 . The High Court, if it thinks fit, may, before issuing 
°r 8 ation P " suc h order, inquire, on affidavit or otherwise, into the grounds 
on which it is applied for, and grant or refuse such application; 
or it may issue the order in the first instance, and, when the 
person applying for it is brought before it, it may make such 
further order in the case as it thinks fit, after such inquiry (if 


any) as it thinks necessary. 

1 i. e. as regards the tribunal, the 
procedure, and (if convicted) the 
punishment, 6 Cal. 83, 87* 

* Re Foy, 1 Tayl. & Bell, 219. 
But omission to aek this question 
will not affect the validity of any 
proceeding, sec. 534. It must how¬ 
ever appear that the European British 


subject’s rights have been distinctly 
made known to him and that he was 
enabled to exercise liis choice and 
judgment whether he would or would 
not claim them, 6 Cal. 83, 87, 88. 

3 This section does not apply to 
Natives, 1 All. 1, 5. 
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8. The High Court may issue such orders throughout Territories 
the territories within the local limits of its appellate criminal ^^ hoQt 
jurisdiction, and such other territories as the G overnor General High Court 
in Council may direct 1 . 


may issue 
such orders. 


459 . Unless there is something repugnant in the context, Acts con- 
all enactments heretofore or hereafter made by the Governor jurisdiction 
General in Council, which confer on Magistrates or on the on Magis- 
Court of Session jurisdiction over offences, shall be deemed to Court of 
apply to European British subjects, although such persons be SeS31on * 
not expressly referred to therein 2 . 

Nothing in this section shall be deemed to authorise any 
Court to exceed the limits prescribed by this chapter as to the 
amount of punishment wliich it may inflict on an European 
British subject, or to confer jurisdiction on any Magistrate or 
any Judge presiding in a Court of Session 3 not being a Justice 
of the Peace 2 . 


460 . In every case triable by jury or with the aid of Jury for 
assessors, in which an European (not being an European Jopeans^or' 
British subject) or an American is the accused person, or one Americana, 
of the accused persons, not less than half the number of jurors 
or assessors shall, if practicable and if such European or 
American so claims, be Europeans or Americans. 


461 . Whenever an European or American is charged before Jury when 
the Court of Session jointly with a person not an European or 
American, and in compliance with a claim made under section cancharged 
460 is tried by a jury, or with the aid of a set of assessors, within© 
of which at least one-half consists of Europeans and Americans, ^ another 
the latter person shall, if he so claims, be tried separately. 


462 . When a trial is to be held before the Court of Session Summon- 
in which the accused person, or one of the accused persons, is empanel- 
entitled to be tried by a jury constituted under the provisions jurors 
of section 451 or section 460, or before the Court of a District or 45 
Magistrate or Sessions Judge proceeding under seed ion 451 a 


1 See the five notifications, dated 
respectively 23 Sept.1874,issued bythe 
Governor General in Council under 
28 Vic. c. 15. see. 3‘, Gazette of India, 
1874, P- 486, and a sixth notiBcatiou, 
dated 18 Dec. 1874, ibid., p. 612. See 


also 9 Bom. 288, 333 . 5 Mad. 333. 

* See 5 Mad. H. C. 277. 

3 inserted by Act III of 1884, sec. 
^ • which section also repealed the 
last sixteen words of sec. 459 of Act 
X of 1882. 
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or 451 b l , the Court shall, three days at least before the day 
fixed for holding such trial, cause to be summoned, in the 
maimer hereinbefore prescribed, as many European and 
American jurors as are required for the trial. 

The Court shall also at the same time in like manner cause 
to be summoned the same number of other persons named in 
the revised list, unless such number of such other persons has 
been already summoned for trials by jury at that session. 

From the whole number of persons returned, the jurors who 
are to constitute the jury shall be chosen by lot in the manner 
prescribed in section 276, until a jury containing the proper 
number of Europeans or Americans, or a number approaching 
thereto as nearly as practicable, has been obtained : 

Provided that in any case in which the proper number of 
Europeans and Americans cannot otherwise be obtained, the 
Court may, in its discretion, for the purpose of constituting 
the jury, summon any person excluded from the list on the 
ground of his being exempted under section 320. 

463 . Criminal proceedings against European British sub¬ 
jects, Europeans not being European British subjects, and 
Americans, before the Court of Session and High Court, shall, 
except as otherwise expressly provided, be conducted according 

to the provisions of this Code. 

CHAPTER XXXIV. 

LUNATICS. 

464 . When a Magistrate holding an inquiry or a trial lias 
reason to believe that the accused is of unsound mind and 
consequently incapable of making his defence, the Magistrate 
shall inquire into the fact of such unsoundness, and shall 
cause such person to be examined by the Civil Surgeon 
of the District or such other medical oiheer as the Local 
Government directs 2 , and thereupon shall examine such 
Surgeon or other officer as a witness, and shall reduce the 

examination to writing. 

1 Added by Act III of 1884, bc<\ Governments of Madras, Bombay, 
IO and Assam, Macplierson, Luts, 1884, 

3 See notifications by the local PP* 1 r 4 > 2 33 > 658. 
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If such Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his 
defence, he shall postpone further proceedings in the case 1 . 

465 . If any person committed for trial before a Court of Procedure 
Session or a High Court appears to the Court at his trial to 

I p Y person 

oe oi unsound mind and consequently incapable of making his committed 
defence, the jury or the Court with the aid of assessors shall. Court of 
m the first instance, try the fact of such unsoundness and Se ^ io * or 
incapacity 2 , and, if satisfied of the fact, shall pass judgment appears 
accordingly, and thereupon the trial shall be postponed. msane. 

The trial of the fact of the unsoundness of mind and in¬ 
capacity of the accused shall be deemed to be part of his trial 
before the Court. 




466 . A\ henever an accused person is found to be of unsound Release of 
mind and incapable of making liis defence, the Magistrate or peuUing iu- 
Court, as the case may be, if the case is one in which bail may vestigation 
be taken, may release him on sufficient security being given ° r 
that he shall be properly taken care of and shall be prevented 
from doing injury to himself or to any other person, and 

for his appearance when required before the Magistrate or 

Court or such officer as tho Magistrate or Court appoints in 

this behalf. 

If the case is one in which bail may not be taken, or if Custody of 
sufficient security is not given, the Magistrate or Court shall lun * tic - 
report the ease to the Local Government 3 , and the Local 
Government may order the accused to be confined in a lunatic 
asylum or other suitable place of safe custody, and the 
Magistrate or Court shall give effect to such order 4 . 


467. Whenever an inquiry or a trial is postponed under Remmip- 
section 464 or section 465, the Magistrate or Court, as the 
case may be, may at any time resume the inquiry or trial, and trial, 
require the accused to appear or be brought before such 
Magistrate or Court. 


1 and report the case to the I/jcal 
Government, 1 Suth. Cr. n. Where 
tho uoouBod, though not insane, can¬ 
not be made to understand the pro¬ 
ceedings, see sec. 341, supra. 
a to Ben. Appx. 10. 


» 6 Suth. Cr. 3, ool. 2. 

4 And thereupon the authority of 
tho Magistrate or Court over the 
lunatic ceases and does not revive 
until be is taken back under sec. 473 ; 
Bee 2 Cal. 35 ^* 
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When the accused lias been released under section 466, and 
the sureties for his appearance produce him to the officer whom 
the Magistrate or Court appoints in this behalf, the certificate 
of such officer that the accused is capable of making his 
defence shall be receivable in evidence. 

468 . If, when the accused appears or is again brought 
before the Magistrate or the Court, as the case may be, the 
Magistrate or Court considers him capable of making his 
defence, the inquiry or trial shall proceed. 

If the Magistrate or Court considers the accused person to 
be still incapable of making his defence, the Magistrate or 
Court shall again act according to the provisions of section 
464 or section 465, as the case may be. 

469 . When the accused appears to be of sound mind at the 
time of inquiry or trial, and the Magistrate is satisfied from 
the evidence given before him that there is reason to believe 
that the accused committed an act which, if he had been of 
sound mind, would have been an offence, and that he was at 
the time when the act was committed, by reason of unsound¬ 
ness of mind, incapable of knowing the nature of the act or 
that it was wrong or contrary to law 1 , the Magistrate shall 
proceed with the case, and, if the accused ought to be com¬ 
mitted to the Court of Session or High Court, send hirp for 
trial before the Court of Session or High Court, as the case 


may be. 

Judgment 470 . Whenever any person is acquitted upon the ground 
on^ouncl 1 that, at the time at which he is alleged to have committed 
of lunacy, an offence, he was, by reason of unsoundness of mind, in¬ 
capable of knowing the nature of the act alleged as con¬ 
stituting the offence, or that it was wrong or contrary to law, 
the finding shall state specifically whether he committed the 
act or not 2 . 


1 See the Penal Code, sec. 84; vol. 
I. p.117. 

u See for a form of such finding, 8 
Suth. Cr. Letters, 19. W 7 here the jury 
finds that the accused was insane at 
the time at which he is alleged to 


have committed an offence, the High 
Court will not interfere with the ver¬ 
dict except upon the clearest evidence 
that the jury was mistaken, 19 Suth. 
Cr. 45 . 
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71 . Whenever such judgment states that the accused 
person committed the act alleged, the Magistrate or Court 
before whom or which the trial has been held shall, if such 
act would, but for the incapacity found, have constituted an 
offence, order such person to be kept in safe custody in 
such place and manner as the Magistrate or Court thinks 
fit, and shall report the case for the orders of the Local 
Government. 


Person ac¬ 
quitted 
on such 
ground, to 
be kept in 
safe cus¬ 
tody. 


The Local Government may order such person to be con¬ 
fined in a lunatic asylum, jail or other suitable place of safe 
custody. 


472 . When any person is confined under the provisions of Lunatic 
section 466 or section 471, the Inspector General of Prisons, ^g Uer3 
if such person is confined in a jail, or the visitors of the visited, 
lunatic asylum, or any two of them, if he is confined in 
a lunatic asylum, may visit him in order to ascertain his 
state of mind; and he shall be visited once at least in every 
six months by such Insj^eetor General or by two of such 
visitors as aforesaid; and such Inspector General or visitors 
shall make a special report to the Local Government as to 
the state of mind of such person. 


473 . If such person is confined under the provisions of Procedure 
section 466, and sncli Inspector General or visitors shall eer- Jic prisoner 
tify that, in his or their opinion, such person is capable of reported 
making his defence, he shall be taken before the Magistrate njaking 
or Court, as the case may be, at such time as the Magistrate defence, 
or Court appoints, and the Magistrate or Court shall deal 
with such person under the provisions of section 468 ; and 
the certificate of such Inspector General or visitors as afore¬ 
said shall be receivable as evidence. 


474 . If such person is confined under the provisions of Procedure 
section 466 or section 471, and such Inspcctoi General or i unat j ocon _ 
visitors shall certify that, in his or their judgment, he n W 
be discharged without danger of his doing injuiv to himsell declared 
or to any other person, the Local Government may thereupon 
order him to be discharged, or to be detained m custody, or 
to be transferred to a. public lunatic asylum if he has net been 
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already sent to such an asylum; and, in case it orders liim to 
be transferred to an asylum, may appoint a commission, con¬ 
sisting of a judicial and two medical officers. 

Such commission shall make formal inquiry into the state 
of mind of such person, taking such (evidence as is necessary, 
and shall report to the Local Government, which may order 
his discharge or detention as it t hink s fit. 

475 . Whenever any relative or friend of any person con¬ 
fined under the provisions of section 4 66 or section 471 desires 
that he shall be delivered over to his care and custody, the 
Local Government, upon the application of such relative or 
friend, and on his giving security to the satisfaction of such 
Government that the person delivered shall be properly taken 
care of and shall be prevented from doing injury to himself 
or to any other person, may order such person to be delivered 
to such relative or friend. 

Whenever such person is so delivered, it shall be upon 
condition that he shall be produced for the inspection of 
such officer aiid at such times as the Local Government 
directs. 

The provisions of sections 472 and 474 shall, mutatis Mu¬ 
tandis, apply to persons delivered under the provisions of this 
section; and the certificate of the inspecting officer appointed 
under this section shall be receivable as evidence. 

475 a. The Governor General in Council may direct that 
any person whom the Local Government has ordered under 
this chapter to be confined in a lunatic asylum, jail or other 
place of safe custody, shall he removed from the place where 
he is confined to any lunatic asylum, jail or other place of 
safe custody in British India h 

475 b. The Local Government may empower the officer in 
charge of the jail in which a person is confined under the 
provisions of section 466 or section 471 to discharge all or 
any of the functions of the Inspector General of Prisons 
under section 472, section 473, or section 474 \ 
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PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING 
THE ADMINISTRATION OF JUSTICE. 



476 . When any Civil, Criminal or Revenue Court is of Procedure 
opinion that there is ground for inquiring into any offence Mentioned 
referred to in section 195, and committed before it or brought in s. 195. 
under its notice in the course of a judicial proceeding, such 
Court, after making’ any preliminary inquiry that may be 
necessary l , may send the case for inquiry or trial to the nearest 
Magistrate of the first class 2 , and may send the accused in 
custody, or take sufficient security for his appearance, before 
such Magistrate; and may bind over any person to appear 
and give evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according to law, 
and may, if he is authorised under section 192 to transfer 
cases, transfer the inquiry or trial to some other competent 
Magistrate 3 . 


477 . Subject to the provisions of section 444, a Court of Tower of 
Session may charge a person for any offence referred to in sec- gessioirL 
tion 195 and committed before it, or brought under its notice to such of- 
in the course of a judicial proceeding 4 * , and may commit, or 
admit to bail and try, such person upon its own charge 6 . f °re ^elf. 

Such Court may direct the Magistrate to cause the attend¬ 
ance of any witnesses for the purposes of the trial. 


478 . When any such offence is committed before any power of 
Civil or Revenue Court, or brought under the notice 0 of any 


1 to satisfy the Court that there is 
ground for etc., 7 Mad. 189, 190: 5 
All. 62: 6 All. 98, 114. The pre¬ 
liminary inquiry need not be con¬ 
ducted in presence of the accused, 9 
Suth. Cr. 3, or extend to all the 
persons who may be implicated in the 
offence, 7 Mad. 224. 

2 13 Suth. Cr. 45. 

3 And he may discharge the accused 

if he thinks the evidence not sufficient 

to warrant committal, 5 Bom. H. C., 

Cr. 41. Sec. 476 is intended to avoid 


the inconvenience which would be 
caused if a Judge were obliged to 
appear before a Magistrate and make 
a complaint on oath in order to lay 
a foundation for a prosecution, 7 All. 

871. 

* 6 All. 103. 

5 A District Judge who has, as 
such, sanctioned a prosecution for 
forgery, may, in his capacity as Ses- 
eions Judge, try the offence, 6 Bom. 
470. 

« 4 Ben. Ap. Or. 9. 
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'gtffirts to Civil or Revenue Court in the course of a judicial proceeding 1 , 

completie and ^ 

case is triable exclusively by the High Court or Court 

mvestiga- < 

.tion and of Session, or such Civil or Revenue Court thinks that it 
HighCourt ought to be tried by the High Court or Court of Session, 
or Court of Ruc ] 1 civil or Revenue Court may, instead of sending the 
ease under section 476 to a Magistrate for inquiry, itself 
complete the inquiry, and commit or hold to bail the accused 
person to take his trial before the High Court or Court of 
Session, as the case may be. 

For the purposes of an inquiry under this section, the Civil 
or Revenue Court may, subject to the provisions of section 
443, exercise all the powers of a Magistrate; and its pro¬ 
ceedings in such inquiry shall be conducted as nearly as may 
be in accordance with the provisions of Chapter XVIII, and 
shall be deemed to have been held by a Magistrate. 

Procedure 479 . When any such commitment is made by a Civil or 
of Civil Revenue Court, the Court shall send the charge with the order 
such cases, of commitment and the record of the case to the Presidency 
Magistrate, District Magistrate or other Magistrate authorised 
to commit for trial; and such Magistrate shall bring the 
case before the High Court, or Court of Session, as the case 
• may be, together with the witnesses for the prosecution and 
defence. 

Procedure 480 . When any such offence as is described in section 175, 
-cer-n sec ft on jsection 179, section 180, or section 228 of the 
contempt. ‘Indian Penal Code is committed in the view or presence of 
any. Civil, Criminal or Revenue Court, the Court may cause 
the offender, whether he is an European British subject or not, 
to be detained in custody; and at any time before the rising 
of the Court on the same day may, if he thinks fit, take cog¬ 
nisance of the offence and sentence the offender to fine not 
exceeding two hundred rupees", and, in default of payment, 
to simple imprisonment 3 for a term which may extend to one 
month, unless such fine be sooner paid. 



1 6 All. 103. 

a For form of warrant of commifc- 


relieve the offender from liability to 
have the fine levied by distress and 
sale, 3 Sixth. Or. Letters, ai. 
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othing in section 443 or section 444 shall be deemed to 
apply to proceedings under this section l . 



481 . In every such case, the Court shall record the facts Record in 
constituting the offence, with the statement (if any) made by 8Uch case3 ‘ 
the offender, as well as the finding and sentence 2 . 

If the offence is under section 228 of the Indian Penal Code, 
the record must show the nature and stage of the judicial pro¬ 
ceeding in which the Court interrupted or insulted was sitting, 
and the nature of the interruption or insult. 


482 . If the Court in any case considers that a person ac- Procedure 
cused of any of the offences referred to in section 480 and 
committed in its view or presence should be imprisoned other- considers 
wise than in default of payment of fine, or that a fine ex- should not 
ceeding two hundred rupees should be imposed upon him, or er 

such Court is for any other reason of opinion that the case s . 4S0. 
should not be disposed of under section 480, such Court, after 
recording the facts constituting the offence and the statement 
of the accused as hereinbefore provided, may forward the case 
to a Magistrate having jurisdiction to try the same, and 
may require security to be given for the appearance of such 
accused person before such Magistrate, or, if sufficient security 
is not given, shall forward such person under custody to such 
Magistrate. 

The Magistrate to whom any case is forwarded under this 
section shall proceed to hear the complaint against the accused * 
person in manner hereinbefore provided. 


483 . When the Local Government so directs, any Registrar When Re- 

or any Sub-Registrar appointed under the Indian Registration 

Act, 1877, shall be deemed to be a Civil Court within the a Civil 
3 . n , Q o Court, 

meaning of sections 400 and 402 . 


484 . When any Court has under section 480 adjudged an Discharge 
offender to punishment for refusing or omitting to do anything 0U flU ^ mis _ 
Which he woe lawfully required to do, or for any intentional jiofior apo - 
insult or interruption, the Court may, in its discretion, ^ 
discharge the offender or remit the punishment on his sub- 


1 An appeal lies from orders under it, 
3 4 Mad. H.C. 329. 


pgc. 486, infra. 

13 Ben. Appx. 40. 
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mission to the order or requisition of such Court, or on 
apology being made to its satisfaction. 

485 . If any witness before a Criminal Court refuses to 
answer such questions as are put to him \ or to produce any 
document in his possession or power which the Court requires 
him to produce, and does not offer any reasonable excuse for 
such refusal, such Court may, for reasons to be recorded in 
writing, sentence him to simple imprisonment, or by warrant 2 
under the hand of the presiding Magistrate or Judge commit 
him to the custody of an officer of the Court, for any term not 
exceeding seven days, unless in the meantime such person 
consents to be examined and to answer, or to produce the 
document. In the event of his persisting in his refusal, he 
may be dealt with according to the provisions of section 480 
or section 482, and, in the case of a Court established by 
Royal Charter, shall be deemed guilty of a contempt. 

486 . Any person sentenced by any Court under section 
480 or section 485 may, notwithstanding anything herein¬ 
before contained, appeal to the Court to which decrees or orders 
made in such Court are ordinarily appealable. . 

The provisions of Chapter XXXI shall, so far as they are 
applicable, apply to appeals under this section, and the Ap¬ 
pellate Court may alter or reverse the finding, or reduce or 
reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small Causes 
in a Presidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of 
Small Causes shall lie to the Court of Session for the Sessions 
Division within which such Court is situate. 

An appeal from such conviction by any officer as Registrar 
or Sub-Registrar appointed as aforesaid' 1 may, when such officer 
is also Judge of a Civil Court, be made to the Court to which 
it would, under the preceding portion of this section, be made 
if such conviction were a decree by such officer in his capacity 
as such Judge, and in other cases may he made to the District 
Judge, or, in the Presidency-towns, to the High Court. 

J 3 Mad. 271. 2 Se® form of warrant > Sched. V. No. 39. 

» See sec. 4 ^ 3 * 
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487 . .Except as provided in sections 477, 480' and 485, no 
Judge of a Criminal Court or Magistrate, other than a Judge 
of a High Court, the Recorder of Rangoon and the Presidency 
Magistrates l , shall try any person for any offence referred to 
in section 193, when such offence is committed before himself or 
in contempt of his authority 2 , or is brought under his notice 3 as 
such Judge or Magistrate in the course of a judicial proceeding. 

Nothing in section 476 or section 482 shall prevent a 
Magistrate empowered to commit to the Court, of Session or 
High Court from himself committing any case to such Court, 
or shall prevent a Presidency Magistrate from himself dis¬ 
posing of any case instead of sending it for inquiry'to another 
Magistrate. 
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CHAPTER XXXVI. 


OP THE MAINTENANCE OF WIVES AND CHILDREN 4 . 


488 . If any person having sufficient means neglects or Order for 
refuses to maintain his wife 5 * or his legitimate or illegitimate ^n^oT" 
child 0 unable to maintain itself, the District Magistrate, a wives and 
Presidency Magistrate, a Sub-divisional Magistrate, or a c 1 ren * 
Magistrate of the first class 7 may, upon proof of such neglect 
or refusal, order such person to make a monthly allowance for 
the maintenance of his wife or such child, at such monthly 
rate 8 , not exceeding fifty rupees in the whole, as such Magis- 


1 1 Mad. 305. 

2 The District Court and Sessions 
Court are essentially distinct Courts, 
though presided over by the same 
officer. There is nothing, therefore, 
to debar a District J udge who has, on 
hearing a civil appeal, sanctioned the 
prosecution of a party for forgery, 
from trying the offence in his capacity 
of Sessions Judge, 6 Bom. 479 (on 
sec. 473 of the Code of 1872). 

3 4 Ben. App. Jur. Cr. 11. 

4 So an Assistant Sessions Judge 
is a different Court from the Sessions 
Judge, 11 Bom. H. C. 98. 

5 As to what is a * wife ’ for the 

purpose of this section, see 4 N. W. 

B. 128 (A'arao-marriage among Jdts). 

The question is, whether the form of 


marriage that has been gone through 
is sufficient to enable the offspring of 
the union to inherit. 

6 No order can be parsed under 
thi3 section for the maintenance of a 
feetus of which a woman is believed 
to be pregnant, 3 N. W. P. 70, and 
4 child ’ does not include f step-child.’ 
There is no law in India like 4 & 5 
Win. IV. c. 76. sec. 57. 

7 i. e. the Magistrate of tho par¬ 
ticular area in which the husband or 
father resides, 9 Bom. 45. 

8 The Magistrate may alter this, 
from time to time, under sec. 489, 
But he cannot in the first instance 
make an order at a progressively in- 
creasing rate, 2 N. W. P. 454 : ™ CM. 

535 ' 
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irate thinks fit, and to pay the same to such person as the 
Magistrate from time to time directs 1 . 

Such allowance shall he payable from the date of the order. 

If any person so ordered wilfully neglects to comply with 
the order, any such Magistrate may, for every breach of the 
order/ issue a warrant 2 for levying the amount due in manner 
hereinbefore provided for levying fines, and may sentence 
such person, for the whole or any part of each month's al¬ 
lowance remaining unpaid after the execution of the warrant, 
to imprisonment 3 for a term which may extend to one month 4 : 

Provided that; if such person offers to maintain his wife on 
condition of her living wuth him 5 , and she refuses to live with 
him, such Magistrate may consider any grounds of refusal 
stated by her 6 ; and may make an order under this section 
notwithstanding such offer, if he is satisfied that such person 
is living in adultery, or that he has habitually treated his 
wife with cruelty. 

No wife shall be entitled to receive an allowance from her 
husband under this section if she is living in adultery, or if, 
without any sufficient reason, she refuses to live with her 
husband, or if they are living separately by. mutual consent. 

On proof that any wife in whose favour an order has been 
made under this section is living in adultery 7 , or that without 
sufficient reason she refuses to live with her husband, or that 



1 The Magistrate cannot enter into 
any question as to the lawful guard¬ 
ianship of a child, 4 Cal. 374. Where 
the claim for maintenance had been 
released, the Magistrate should not 
enforce the order, to Mad. 13. 

It will be observed that sec. 488, 
like the Contract Act, sec. 68, illus¬ 
tration b } assumes that husbands and 
parents are under a legal obligation 
to support their wives and children. 
That a wife residing with her husband 
has a right to be maintained by him, 
see 9 Bom. 45. But, apart from the 
personal laws of the Natives, there 
peems to be in India no express civil 
obligation on the part of a father 
to maintain his child. So in Eng¬ 
land, Bazeley v. Border , L. R., 


3 Q. B. 559, per Cockburn C. J. 

3 See form, Sched. V. No. 41. 

3 simple or rigorous. 

4 Such a sentence is absolute and 
the imprisonment does not cease on 
payment, 8 Mad. 70. See also 9 All. 
240. For a form of warrant of im¬ 
prisonment on failure to pay mainten¬ 
ance, and of a warrant to enforce the 
payment by distress and sale, see 
Sched. V. Nos. 40, 41. 

5 A Hindi! must offer to ‘ main¬ 
tain’ his wife as part of his family 
and to ' live ’ with her as a husband 
lives with his wife, 6 Mad. 371, 3^ 2 

- 6 A Hindi! husband’s marriage of 
a second wife is not a sufficient 
ground, 7 Mad. 187. 

^ ^ 8B0m.Cr.Ca. 124: 5 All. 224. 


ley are living separately by mutual consent, the Magistrate 
shall cancel the order. 

All evidence under this chaper shall be taken in the presence 
of the husband or father, as the case may be, or, when his 
personal attendance is dispensed with, in the presence'of his 
pleader, and shall be recorded in the manner prescribed in the 
case of summons-cases 1 . 

489 . On proof of a change in the circumstances of any Alteration 
person receiving under section 488 a monthly allowance, or ^ C g lluW " 
ordered under the same section to pay a monthly allowance to 

his wife or child, the Magistrate may make such alteration in 
the allowance as he thinks lit, provided the monthly rate of 
fifty rupees be not exceeded. 

490 . A copy of the order of maintenance shall-be given Enforce- 
without payment to the person in whose favour it is made, or ^ 
to his guardian, if any, or to the person to whom the allowance maintain- 
is to be paid; and such order shall be enforceable 2 by any tUlcc ' 
Magistrate in any place where the person against whom it is 

made may be, on such Magistrate being satisfied as to the 
identity of the parties and the non-payment of the allowance 
due 8 . 


3 A Hindi! marriage of a man 
reverting from Christianity to Hindu¬ 
ism is not void in consequence of a 
previous Christian marriage, 4. Mad., 
H. C. Rulings, iii. The Hindi! as well 
as the Christian wife of such a person 
is therefore entitled to maintenance 
under this section. 

As to the High Court’s power to 
revise orders made under this section, 
see 20 Suth. Cr. 58, 5 Bom. H. C., Cr. 
Ca. 81. 

Of course section 488 does not de¬ 
prive a wife of any remedy in the Civil 
Courts which she would otherwise 
have had against her husband, 6 
Suth. Civ. K. 57, col. 2. 

2 This does not deprive the Magis¬ 
trate of his jurisdiction under section 
488. When the person against whom 
the order is made is beyond his juris¬ 
diction he may, in his discretion, 
issue a warrant under section 488, or 


refer the applicant to a Magistrate 
having jurisdiction under section 490 ; 
4 Mad. 230. 

3 The order does not deprive a 
Muhammadan husband against whom 
it is made of his right to divorce his 
wife, and after such divorce the 
order cannot be enforced (7 Bom. 1S0), 
except as to the interval between the 
date of the order and the divorce (19 
Suth. Cr. 73\ and except during the 
period oiiddat , i. e. three months in 
the case of a non-pregnant woman; 
the period' of gestation, if she be 
pregnant, 5 All. 226. More as to 
orders of maintenance of Muham¬ 
madan wives, S Bom. H. C., Cr. Ca. 
95 ; 5 Cal. 558 : 8 Cal. 76. Under 
the Shi* law, muta wivee are not en- 
titled to maintenance ; but this does 
uot affect their statutory right under 
chap, xxxvi, 8 Cal. 736. 
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CHAPTEK XXXVII 

DIRECTIONS OF THE NATURE OF A HABEAS CORPUS. 

Power to 491 . Any of tlie-High Courts of Judicature at Fort Wil- 
tions ofthe ^ an b M a d ras an( i Bombay may, whenever it thinks fit, direct— 
nature of a (a) that a person wdtliin the limits of its ordinary original 
pus!** °° r ~ C1V1 1 jurisdiction be brought up before the Court to be dealt 
with according to law; 

(b) that a person illegally or improperly detained in public 
or private custody within such limits be set at liberty; 

(c) that a prisoner detained in any jail situate w r ithin such 
limits be brought before the Court to be there examined as a 
vdtness in any matter pending or to be inquired into in such 
Court; 

(d) that a prisoner detained as aforesaid be brought before a 
court-martial or any commissioners acting under the authority 
of any commission from the Governor General in Council for 

• trial or to be examined touching any matter pending before 
such court-martial or commissioners respectively; 

(e) that a prisoner within such limits be removed from one 
custody to another for the purpose of trial; and 

(/) that the body of a defendant v r ithin such limits be 
brought in on the Sheriff's return of cepi corpus to a writ of 
attachment 1 . , 

Each of the said High Courts may, from time to time, frame 
rules to regulate the procedure in cases under this section 2 . 
Saving of Nothing in this section applies to persons detained under 
laws re- Bengal Regulation III of 1818, Madras Regulation II of 1819 
State pri- or Bombay Regulation XX Y of 1827, or the Acts of the 
Governor General in Council No. XXXFV of 1850 or No. Ill 
of 1858. 

1 As to the power of the late 
Supreme Courts to grant writs of 
habeas coitus, see I Knapp, i. This 
chapter seems not to affect the Eng¬ 
lish prerogative writ of habeas corpus 
ad subjiciendum, which runs into all 
part3 of British India. The prohibi¬ 
tion in 25 & 26 Yic. c. 20 does not 
apply, as there never has been a court 


in British India ‘having authority to 
grant and issue the said writ and to 
ensure the due execution thereof, 
throughout such . . . dominion.' 

• 2 See the rules made by the High 
Court at Fort William under the 
corresponding section of Act X of 

1875, Gazette of India, Part II, 12 
Aug. 1876, p. 397, 




PART IX. 

SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 


OF TEE PUBLIC PROSECUTOR. 


492 . The Governor General in Council or the Local Go- Power to 
vernmcnt may appoint, generally, or in any case, or for any pXi^f 
specified class of cases, in any local area, one or more officers Prosecu- 
to be called Public Prosecutors 1 . 

In any case committed for trial to the Court of Session, the 
District Magistrate, or, subject to the control of the District 
Magistrate, the Sub-divisional Magistrate, may, in the absence 
of the Public Prosecutor, or where no Public Prosecutor has 
been appointed, appoint any other person, not being an officer 
of police below the rank of Assistant District Superintendent, 
to be Public Prosecutor for the purpose of such case. 


493 . The Public Prosecutor may appear and plead without Public 
any written authority before any Court in which any case of 
which he has charge is under inquiry, trial or appeal ; and, if in any 
any private person instructs a pleader to prosecute in any 
Court any person in any such case, the Public Prosecutor shall under his 
conduct the prosecution, and the pleader so instructed shall directlon - 
act therein under his directions 2 . 


494 . Any Public Prosecutor appointed by the Governor Effect of 
General in Council or the Local Government 3 may, with the 
consent of the Court, in cases tried by jury before the return proeecu- 


3 Sec. 4, cl. (m), supra, p. 62. The 
Bengal Government has appointed all 
Government pleaders in the Lower 
Provinces to be public prosecutors, 
Calcutta Gazette, 23 Nov. 1881, Part 
b p. 1026. 

J As to his duty to call and ex¬ 
amine witnesses, see 7 All. 904, 8 Cal. 


121 ; and as to the mode in which 
he should perform his functions, see 
8 Bom. H. C., Or. Ca. 126, 153, per 
Westropp C. J. 

3 k u t not one appointed under sec. 
492 by the District Magistrate or 
Subdi visional Magistrate, 8 All. 291. 


tion. 




Permission 
to conduct 
prosecu¬ 
tion. 


Bail to bo 
taken in 
case of 
bailable 
offence. 


24O V THE 'CODE OF CRIMINAL PROCEDURE. 

of the verdict, and in other cases before the judgment is pro¬ 
nounced; withdraw from the prosecution of any person; and; 
upon such withdrawal; 

(a) if it is made before a charge has been framed; the ac¬ 
cused- shall be discharged ; 

( h ) if it is made after a charge has been framed; or when 
under this Code no charge is required, he shall be acquitted, 

495 . Any Magistrate inquiring into or trying any case 
may permit the prosecution to be conducted by any person 
other than an officer of police below a rank to be prescribed 
by the Local Government in this behalf with the previous 
sanction of the Governor General in Council 1 ; but no person; 
other than the Advocate General; Standing Counsel; Govern¬ 
ment Solicitor; Public Prosecutor or other officer generally or 
specially empowered by the Local Government in this behalf 
shall be entitled to do so without such permission. 

Any person conducting the prosecution may do so personally 
or by a pleader. 

An officer of police shall not be permitted to conduct the 
prosecution if he has taken any part in the investigation into 
the offence with respect to which the accused is being prose¬ 
cuted 2 . 



CHAPTER XXXIX. 

OF BAIL. 

496 o When any person other than a person accused of a 
non-bailable offence 3 is arrested or detained without warrant 
by an officer in charge of a police-station 4 , or appears or is 
brought before a Court; and is prepared at any time while in 
the custody of such officer or at any stage of the proceedings 
before such Court to give bail; such person shall be released 
on bail: provided that such officer or Court, if he or it 
thinks lit; may, instead of taking bail from such person, 

1 Act X of 1886, sec. 13. See 13 P olico °® cer ^ I ,r °secute offenders up 
Sutli Cr J 8 judgment. But that provision 

* This section did not supersede was repealed by Act X of ^86,sec. 20. 
the provision of Bom. Act VII of &ec. 4, c . (r, supra, p. 63. 

1867, Bee. 23, which authorised * CC ’ 4 * c • (°)» supra, p. 63. 


misr/fy 
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Charge him on his executing a bond without sureties for 
tis appearance as hereinafter provided h 


497 . When any person accused of any non-bailable offence 
is arrested or detained, without warrant by an officer in charge 
of a police-station, or appears or is brought before a Court, he 
may be released on bail, but he shall not be so released if there 
appear reasonable grounds for believing that he has been guilty 
of the offence of which he is accused. 

If it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there 
arc not reasonable grounds for believing that the accused has 
committed such offence, but that there are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending 
such inquiry, be released on bail, or, at the discretion of such 
officer or Court, on the execution by him of a bond without 
sureties for his appearance as hereinafter provided. 

Any Court may, at any subsequent stage of any proceeding 
under this Code, cause any person who has been released under 
this section to be arrested, and may commit him to custody. 



498 . The amount of every bond executed under this chap- Power to 
ter shall be fixed with due regard to the circumstances of the 
case, and shall not be excessive; and the High Court or Court bail °r re- 
of Session may, in any case, whether there be an appeal on baif 10n ° f 
conviction or not, direct that any person 2 be admitted to bail, 
or that the bail required by a police-officer or Magistrate be 
reduced. 


499 . Before any person is released on bail or released on Bond of nc- 
his own bond, a bond for such sum of money as the police- Bureties^ 
officer or Court, as the case may be, thinks sufficient shall be 
executed by such person, and when he is released on bail, by 
one or more sufficient sureties, conditioned that such person 
shall attend at the time and place mentioned in the bond, and 
shall continue so to attend until otherwise directed by the 
police-officer or Court, as the case may be 3 . 

1 For forms see Scbed, V. No. 42. 3 even a convicted person ; Bee 

And see sec. 513, infra, as to taking a 1 All. 15* a9 to the former law. 
deposit in lieu of a bond. " 3 See form of bond, Sched. V.No. 42. 

vol. ir. 
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I£ the case so require, the bond shall also bind the person 
released on bail to appear when called upon at the High Court, 
' Court of Session or other Court to answer the charge. 

5 t> 0 . As soon as the bond has been executed, the person 
for whose appearance it has been executed shall be released; 
and when he is in jail the Court admitting him to bail shall 
issue an order of release to the officer in charge of the jail l , and 
such officer on receipt of the order shall release him. 

Nothing in this section, section 496 or section 497 shall be 
deemed to require the release of any person liable to be detained 
for some matter other than that in respect of which the bond 
was executed. 

501 . If, through mistake, fraud or otherwise, insufficient 
sureties have been accepted, or if they afterwards become 
insufficient, the Court may issue a warrant of arrest directing 
that the person released on bail be brought before it and may 
order him to find sufficient sureties, and on his failing so to do 
may commit him to jail. 

* 502 . All or any sureties for the attendance and appearance 
of a person released on bail may at any time apply to a Magis¬ 
trate to discharge the bond either wholly or so far as relates to 
the applicants. 

On such application being made, the Magistrate shall issue 
his warrant of arrest, directing that the person so released be 
brought before him. 

On the appearance of such person pursuant to the warrant, 
or on his voluntary surrender, the Magistrate shall direct the 
bond to be discharged either wholly or so far as relates to the 
applicants, and shall call upon such person to find other 
'sufficient sureties, and, if he fails, to do sq/may commit him 
to custody. 

1 See form, ttebed. V, No. .43. 

* 

> S 
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CHAPTER XL. 

OF COMMISSIONS FOR THE EXAMINATION OF WITNESSES. 




503 . Whenever, in the course of an inquiry, a trial or any when at- 
other proceeding under this Code, it appears to a Presidency te .^ dallce of 
Magistrate, a District Magistrate, a Court of Session or themnybedia- 
High Court that the examination of a witness is necessary for ^ v e ^ ed 
the ends of justice, and that the attendance of such witness 
cannot be procured without an amount of delay, expense or 
inconvenience 1 which, under the circumstances of the case, 
would be unreasonable, such Magistrate or Court may dispense 
with such attendance and may issue a commission to any Issue of 
District Magistrate or Magistrate of the first class, within c ? nmus ‘ 
the local limits of whose jurisdiction such witness resides, to procedure 
take the evidence of such witness. under. 

When the witness resides in the dominions of any Prince or 
State in alliance with Her Majesty in which there is an officer 
representing the British Indian Government, the commission 
may be issued to such officer 2 . 

The Magistrate or officer to whom the commission is issued, 
or, if he is the District Magistrate, he or such Magistrate of 
the first class as he appoints in this behalf, shall proceed to 
the place where the witness is, or shall summon the witness 
before him, and shall take down his evidence in the same 
maimer, and may for this purpose exercise the same powers, as 
in trials of warrant-cases under this Code 


504 . If the witness is within the local limits of the juris- Commis- 
diction of any Presidency Magistrate, the Magistrate or Court witne^^ 6 
issuing* the commission may direct- the same to the said Brosi- 
Presidency Magistrate, who thereupon may compel the attend- to\vn! 


1 This empowers the Courts to 
allow examination by commission in 
criminal cases where a witness, 
according to the manners and cus¬ 
toms of the country, ought not to 
appear in public, 5 All. 92. The Cal¬ 
cutta High Court has been supposed 
to have held that a pardanashin is 
of right exempted from personal at¬ 
tendance in Court (ibid., cit : ng 4 


Cal. 20). But this is only tho 
reporter’s headnote, and refers to 
mere witnesses. Certainly there is 
no such exemption where she is a, 
complainant. 

2 The Courts have no power to issue 
commissions out of the jurisdiction 
except in cases provided for by this 
section, 5 Bom. 338. 

3 Chapter xxi, supra. 
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ance of, and examine, such witness as if he were a witness in 
a case pending* before himself. 

Nothing in this section shall be deemed to affect the power 
of the High Court to issue commissions under the thirty-ninth 
and fortieth of Victoria, chapter 46, section 3. 

505 . The parties to any proceeding under this Code in 
which a commission is issued may respectively forward any 
interrogatories in writing which the Magistrate or Court 
directing the commission may think relevant to the issue, and 
the Magistrate, or officer to whom the commission is directed 
shall examine the witness upon such interrogatories. 

Any such party may appear before such Magistrate or officer by 
pleader,or, if notin custody, in person, and may examine,cross- 
examine and re-examine (as the case may be) the said witness. 

506 . Whenever, in the course of an inquiry or a trial or 
any other proceeding under this Code before any Magistrate 
other than a Presidency Magistrate or District Magistrate, it 
appears that a commission ought to be issued for the examina¬ 
tion of a witness whose evidence is necessary for the ends of 
justice, and that the attendance of such witness cannot be 
procured without an amount of delay, expense or inconvenience 
which, under the circumstances of the case, would be unreason¬ 
able, such Magistrate shall apply to the District Magistrate, 
stating the reasons for the application 1 ; and the District 
Magistrate may either issue a commission in the manner 
hereinbefore 2 provided or reject the application. 

507 . After any commission issued under section 503 or 
section 506 has been duly executed, it shall be returned, 
together with the deposition of the witness examined there¬ 
under, to the Court out of which it issued; and the commission, 
the return thereto and the deposition shall be open at all 
reasonable times to inspection of the parties, and may, subject 
to all just exceptions 3 , be read in evidence in the case by either 
party, and shall form part of the record 4 . 

1 He should also state the nature of taken to a question in the interroga- 
the alleged offence, the state of the pro- ' toriea, or to an answer in the deposi- 
ceedinge, and the name of the witness; tion, as if the witness had been 
see N.Y. Code of Crim. Proc. § 639- examined orally in court. 

2 Sec. 503. . m evidence by commis- 

3 i. e. the same objection may be sion a document is tendered and ob- 
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08. In every case in which a commission is issued under Adjourn-, 
section 503 or section 506, the inquiry, trial or other proceeding 
may be adjourned for a specified time reasonably sufficient for trial, 
the execution and return of the commission. 


CHAPTER XLI. 

SPECIAL RULES OF EVIDENCE. 


509. The deposition of a Civil Surgeon or other medical Deposition 
witness, taken and attested by a Magistrate in the presence of ^i^ess. 
the accused *, may be given in evidence in any inquiry, trial or 

other proceeding under this Code, although the deponent is 
not called as a witness 2 . 

The Court may, if it thinks fit, summon and examine such Power to 
deponent as to the subject-matter of his deposition. medical 1 

510. Any document purporting to be a report 3 under the * of 
hand of any 4 Chemical Examiner or Assistant Chemical Chemical 
Examiner to Government, upon any matter or thing duly Examiner ' 
submitted to him for examination or analysis and report in 

the course of any proceeding under this Code, may be used as 
evidence in any inquiry, trial or other proceeding under this 
Code. 


511. In any inquiry, trial or other proceeding under this Previous 
Code a previous conviction or acquittal may be proved, in 
addition to any other mode provided by any law for the time howproved* 
being in force,— 

(a) by an extract certified under the hand of the officer 
having the custody of the records of the Court in which such 
conviction or acquittal was had to be a copy of the sentence or 
order; or 


jected to on any ground, the opposite 
party is not thereby precluded from 
objecting to the document at the trial 
on any other ground, 9 Cal. 939. 

1 8 Cal. 739, 745. 

a Whether he is called or not, his 
deposition is admissible, 8 Cal. 739. 
That a medical officer’s report not 
given on oath is not evidence has often 
been decided in India (see 11 Suth. 


Cr. 2, col. 2: 12 Suth. Cr. 25). But in 
giving evidence he may refresh his 
memory by referring to a report which 
he has made of his post mortem ex¬ 
amination, 9 Cal. 455. 

s i.e. the original, not a copy, 6 
Ben. Appx. 122. 

* Act X of 1886, sec. 14. See 10 
Cal. 1026, by which this amendment 

was suggested. 
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(?) case of a conviction, either by a certificate signed by 
the officer in charge of the jail in which the punishment or 
any part thereof was inflicted, or by production of the warrant 
of commitment under which the punishment was suffered; 

together with, in each of such cases, evidence as to the 
identity of the accused person with the person so convicted or 
acquitted. 



Record of 512. If it be proved 1 that an accused person has absconded, 
absencoVf 1 anc ^ that there is no immediate prospect of arresting him 2 , the 
accused. Court comjietent to try or commit for trial such person for 
the offence complained of may, in his absence, examine the 
witnesses (if any) produced on behalf of the prosecution, and 
record their depositions. Any such deposition may, on the 
arrest of such person, be given in evidence against him on the 
inquiry into or trial for the offence with which he is charged, 
if the deponent is dead or incapable of giving evidence or 
his attendance cannot be procured without an amount of 
delay, expense or inconvenience which, under the circumstances 
of the case, would be unreasonable 3 . 


CHAPTER XLII. 

PROVISIONS AS TO BONDS. 

BteaJTof !e ^ ien any person is required by any Court or officer 

cognisance. *° execute a bond, with or without sureties, such Court or 
officer may, except in the case of a bond for good behaviour, 
permit him to deposit a sum of money or Government pro¬ 
missory notes to such amount as the Court or officer may fix 
in lieu of executing such bond. 

onforfe™ 514. ^enever ft * s P rove(1 tlie satisfaction of the 

ture of Court by which a bond under this Code 4 has been taken, or of 
bond. 

1 i.e. alleged, tried, and established, authorising a police-officer to take 

10 Cal. 1097. security for the production of any 

2 See 21 Sutk. Cr. 12. -person before the police. Such a 

3 8 All. 672, 675. See the Evidence bond is void, and there is no power to 

Act, sec. 33, and 6 All. 224. alter it under this Bection, 11 Cal. 78. 

4 There is no provision in the Code 
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e Court of a Presidency Magistrate or Magistrate of the 
first class, 

or, when the bond is for appearance before a Court to the 
satisfaction of such Court, 


that such bond has been forfeited \ the Court shall record 
the grounds of such proof, and may call upon any person 
bound by such bond to pay the penalty thereof, or to show 
cause why it should not be paid 1 2 . 

If sufficient cause is not shown and the penalty is not paid, 
the Court may proceed to recover the same by issuing a 
warrant 3 for the attachment and sale of the moveable property 
belonging to such person 4 . 

Such warrant may be executed within the local limits of 
the jurisdiction of the Court which issued it; and it shall 
authorise the distress and sale of any moveable property be¬ 
longing to such person without such limits, when endorsed by 
the District Magistrate or Cliief Presidency Magistrate 5 within 
the local limits of whose jurisdiction such property is found. 

If such penalty be not paid and cannot be recovered by 
such attachment and sale, the person so bound shall be liable, 
by order of the Court which issued the warrant, to imprisonment 
in the civil jail for a term which may extend to six months 6 . 

The Court may, at its discretion, remit any portion of the 
penalty mentioned and enforce payment in part only. 




515 . All onlers passed- under section 514 7 by any Magis- Appeals 
trate other than a Presidency Magistrate or District Magis- revision of, 
trate shall be appealable to the District Magistrate, or, if not 
so appealed, may be revised by him. 


1 Due execution, as well as forfei¬ 
ture, must be proved, 11 Cal. 78* la 
the case of a bond to keep the peace 
the Magistrate must record evidence 
in the presence of the person bound, 
proving that he was about to do 
something which would cause a breach 
of the peace, 3 Ben, Appx. 155, and 
the person bound ought to have had 
an opportunity of cross-examining the 
witnesses upon whoBe evidence the 
rule to show cause has been issued, 
4 Cal. 865. 

2 See forms of notice, Sqhed.V. Nos. 


45, 46, 49. 

13 See fonne,Sched.V.Nos.47>5°>52* 

4 In the case of a surety, he must 
be called on to show cause why ho 
should not pay the penalty mentioned 
in his bond, and the record must 
dearly show that he had such notice, 


15 Suth. Cr. 82. 

5 Act X of 1886, sec. 4. 

0 See forms of warrant of iinpri son- 


men t, Sched. V. Nos. 31, 53. 

7 even in the caso of a bond to 
keep the peace. See 2 Mad. 169 as to 
the former law. 
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516 . The High Court or Court of Session may direct any 
Magistrate to levy the amount due on a bond to appear and 
attend at such High Court or Court of Session. 


msances. 


CHAPTER XLIII. 

OF THE DISPOSAL OF PROPERTY. 

Order for 517 . When an inquiry or a trial in any Criminal Court is 
proper a ty° f concluded, the Court may make such order as it thinks fit 1 for 
regarding the disposal of any document' or other property produced 
offence before it 2 regarding which any offence appears to have been 
committed, committed, or which has been used for the commission of any 
offence 3 . 

When a High Court or a Court of Session makes such 
order and camiot through its own officers conveniently deliver 
the property to the person entitled thereto, sucli Court may 
’• direct that the order be canned into effect by the District 
Magistrate. 

When an order is made under this section in a case in which 
an appeal lies, such order shall not (except when the property 
is live-stock or is subject to speedy and natural decay 4 ) be 
carried out until the period allowed for presenting such appeal 
has passed, or, when such appeal is presented within such 
period, until such appeal has been disposed of. 

Explanation .—In this section the term f property ’ includes, 
in the case of property regarding which an offence appears to 
have been committed, not only such property as has been 
originally in the possession or under the control of any party, 
but also any property into or for 'which, the same may have 


1 TMb discretionary power would 
not of course enable the Court to be¬ 
stow the property in charity, Mad. 
H. C. Pro. 20 July, 1875, cited by 
Henderson, p. 457. 

2 19 Sntli. Cr. 3. 

8 For example, counterfeit coins, 


instruments used for coining, false 
weights and measures. If the Dis¬ 
trict Magistrate thinks such an order 
improper, he should direct it to be 
stayed, under sec. 520, 8 Bom. 575. 

4 See sec. 525, infra. 
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converted or exchanged, and anything acquired by such 
conversion or exchange, whether immediately or otherwise x . 

518 . In lieu of itself passing an order under section 517, 
the Court may direct the property to be delivered to the 
District Magistrate or to a Sub-divisional Magistrate, who 
shall in such cases deal with it as if it had been seized by the 
police and the seizure had been reported to him in the manner 
hereinafter mentioned. 


Order 
may take 
form of re¬ 
ference to 
District or 
Sub-divi¬ 
sional Ma¬ 
gistrate. 


519 . When any person is convicted of any offence which Payment 
includes, or amoimts to, theft or receiving stolen property, purch^er^ 
and it is proved that any other person has bought the stolen of money 
property from him without knowing, or having reason to accused? 
believe that the same was stolen, and that any money has on 
his arrest been taken out of the possession of the convicted 
person, the Court may, on the application of such purchaser 
and on the restitution of the stolen property to the j>erson 
entitled to the possession thereof, order that out of such money \ 
a sum not exceeding the price paid by such purchaser be 
delivered to him 2 . 


520 . Any Court of appeal 3 , confirmation, reference or Stay of or- 
revision may direct any order under section 517, section 518 der . under 
or section 519, passed by a Court subordinate thereto, to be 5^8'o? 519! 
•stayed pending consideration by the former Court; and may 
modify, alter or annul such order. 


521 . On a conviction under the Indian Penal Code, section Destruc- 
292, section 293, section 501 or section 502, the Court may ^scene 
order the destruction of all the copies of the thing in respect libeHous 
of which the conviction was had, and which are in the custody ^? a d t te? h0r 
of the Court or remain in the possession or power of the person 
convicted. 

The Court may in like manner, on a conviction under the 
Indian Penal Code, section 272, section 273, section 274, or 


1 It includes property produced by 
ft witness as well as property seized by 
the police or found in possession of the 
accused. See 9 Mad. 449, 13 Bom. 
H. C. 217. But it does not include a 
stolen cow’s calf born a year after the 
theft, 10 Mad. 25. As to stolen cur¬ 


rency notes which had been delivered 
to bona fide holders for value, sec 3 Cal. 
379. As to money, 7 Mad. H. C. 233. 
a Founded on 30 & 31 Vic. c. 35. a. 9. 
3 This does not necessarily mean a 
Court before which an appeal is pend- 
ing, 3 Cal. 379 : 9 Mad - 449 - 
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section 275, order the food, drink, drug or medical preparation 
in respect of which the conviction was had to he destroyed. 


Power to 522 . Whenever a person is convicted of an offence attended 
session of criminal force, and it appears to the Court that, by such 
IblTpro- £ ° rCe " any P erson has been dispossessed of any immoveable 
perty. property^ the Court may, if it thinks fit, order such person 
to be restored to the possession of the same 1 . 

No such order shall prejudice any right or interest to or in 
such immoveable property which any person may be able to 
establish in a civil suit. 


Procedure 523 . The seizure by any police-officer of property taken 

uponseiz- un< ^ er section 51, or alleged or suspected to have been stolen, 

ure Of pro- 0 r found under circumstances which create suspicion of the 

perty taken . . „ 1 

under s. 51 commission of any offence, shall be forthwith reported to a 

or stolen. Magistrate, who shall make such order as he thinks fit re¬ 
specting the delivery of such property to the person entitled to 
the possession thereof 2 , or if such person cannot be ascertained, 
respecting the custody and production of such property 3 . 
Procedure If the person so entitled is known, the Magistrate may 
owner of 01 ^ er the property to be delivered to him on such conditions 
loheT 7 an y) as tbe Magistrate thinks fit. If such person is un- 
unknown. known, the magistrate may detain it, and shall, in such case, 
issue a proclamation 4 specifying the articles of which such 
property consists, and requiring any person who may have 
a claim thereto to appear before him and establish his claim 
within six months from the date of such proclamation 5 . 

Procedure 524 . If no person within such period establishes his claim 
datoant sucb property, and if the person in whose possession such 
appears property was found is unable to show that it was legally 
montk3. 1X acquired by him, such property shall be at the disposal of the 


1 73 Suth. Cr. 54, per Phear J. 

2 Not necessarily the person froi 1 
whom the property was taken, 8 Bom. 
338. Compare 2 & 3 Vic. c. 71. s. 29.. 
Of course the order does not conclude 
the right of any one, and the real owner 
may sue the- holder of the property, 9 
Bom. 131. 

3 Statements made to the police by 


the accused as to tho ownership of 
the property are admissible under 
this section, 9 Bom. 131. 

1 See sec. 87 an<f 2 All. 276 
8 FUe Magistrate must summon tlio 
witnesses named by tbe claimant and 
take due steps to aecure their attend- 
ance, 18 Suth. Cr. 5. 
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overnment, and may be sold imder the orders of the Presi¬ 
dency Magistrate, District Magistrate or Sub-divisional Ma¬ 
gistrate, or of a Magistrate of the first class empowered by 
the Local Government in this behalf. 

In the case of every order passed under this section, an 
appeal shall lie to the Court to which' appeals against sen¬ 
tences of the Court passing such order would lie. 

525 . If the person entitled to the possession of such pro- Power to 
perty is unknown or absent, and the property is subject to 
speedy and natural decay, or the Magistrate to whom its perty. 
seizure is reported is of opinion that its sale would be for the 
benefit of the owner, the Magistrate may at any time direct it 
to be sold; and the provisions of sections 523 and 524 shall,’ 
as nearly as may be practicable, apply to the nett proceeds of 
such sale 1 . 


CHAPTER XLIY. 


OF TIIE TRANSFER OF CRIMINAL CASES. 


526 . Whenever it is made to appear to the High Court — High Court 
(a) that a fair and impartial inquiry or trial cannot be had ferca^e^or 
in any Criminal Court subordinate thereto 2 , or itself try it. 

(!)) that some question of law of unusual difficulty is likely 
to arise, or 

(c) that a view of the place in or near which any offence 
lias been committed may be required for the satisfactory in¬ 
quiry into or trial of the same, or 

(d) that an order under this section will tend to the general 
convenience of the parties or witnesses, or ' x 

(<■) that such an order is expedient for the ends of. justice 3 , 
it may order— 


1 As to orders made Iona fide under 
this section by Magistrates not em¬ 
powered to make them, see sec. 5 29 (A). 

* 9 Bom. 172, 333:6 Cal. 491:7 Cftl. 
3 2 2 : 5 Mad. H. C; 212 : 9 Mad. 356. 
Before transferring a ease against the 
■*dah of the accused, the High Court 
requires the very best evidence that a 
fair trial cannot be had where the case 
is ordinarily triable, 6 Cal. 491. 


3 Inerted by Act III of 1884, 
sec. II. Clause *(<?i would clearly 
cover such a case an. that in 9 
333, where.the High Court transferred 
to itself a case .of defamation from the 
Cantonment Magistrate's Court at 
Sikandurjlbitd on the ground that no 
machinery for a trial by jury existed 
at Sikandar£b£d. 
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(1) that any offence be inquired into or tried by any Court 
not empowered under sections 177 to 184 (both inclusive), but 
in other respects competent to inquire into or try such 
offence ; 

(2) that any particular criminal case or appeal, or class of 
such cases or appeals, be transferred from a Criminal Court 
subordinate to its authority 1 to any other such Criminal Court 
of equal or superior jurisdiction; or 

(3) that any particular criminal case or appeal be trans¬ 
ferred to and tried before itself ; or 

(4) that an accused person be committed for trial to itself 



or to a Court of Session 2 .- 

When the High Court, withdraws for trial before itself any 
case from any Court other than the Court of a Presidency 
Magistrate, it shall, except as provided in section 267, observe 
in such trial the same procedure which that Court would have 
observed if the case had not been so withdrawn. 

Every application for the exercise of the power conferred by 
this section shall be made by motion which shall, except when 
the applicant is the Advocate General, be supported by affi¬ 
davit or affirmation 3 . 

When an accused person makes an application under this 
section, the High Court may direct him to execute a bond, 
with or without sureties, conditioned that he will, if con¬ 
victed, pay the costs of the prosecutor. 

Notice to Every accused person making any such application shall 
Prosecutor give to the Public Prosecutor notice in writing of the appliea- 
tion P under tion, together with a copy of the grounds on which it is 
sec. 526. made; and no order shall be made on the merits of the appli¬ 
cation unless at least twenty-four hours have elapsed between 
the giving of such notice and the hearing of the application. 

Nothing in this section shall be deemed to affect any order 
made under section 197* 


Adjourn- 526 a. If in any criminal case or appeal, before the com- 

application mencement of the hearing, the public prosecutor, the corn- 

under sec- piainant, or the accused notifies to the Court before which the 
tion 526. l 


3 Inserted by Act III of 1884, sec. 11, 
» 1 Cal. *19: 8 Cal. 63: 9 Cal. 397. 


1 9 Mad. 356. 
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-—or appeal is pending his intention to make an application 
under section 526 in respect of the case, the Court shall 
exercise the powers of postponement or adjournment given by 
section 344 in such a manner as will afford a reasonable time 
for the application being made and an order being obtained 
thereon* before the accused is called on for his defence, or, in 
the case of an appeal, before the hearing of the appeal 1 2 . 




527 . The Governor General in Council may, by notification Power of 
in the Gazette of India , direct the transfer of any particular GeneraHn 
criminal case or appeal from one High Court to another High Council to 
Court, or from any Criminal Court subordinate to one High criminal 
Court to any other Criminal Court of equal or superior -juris- case3 ? 2i< * 

. J 1 x vj appeals. 

diction subordinate to another High Court, whenever it 
appears to him that such transfer will promote the ends of 
justice, or tend to the general convenience of parties or wit¬ 
nesses. 

The Court to which such case or appeal is transferred shall 
deal with the same as if it had been originally instituted in, 
or presented to, such Court-. 


528 . Any District Magistrate or Sub-divisional Magistrate District or 
may withdraw any case 2 from, or recall any case which he has aomdMa 
made over to, any Magistrate subordinate to him, and may gyrate 
inquire into or try such case himself, or refer it for inquiry or draw^' 
trial to any other such Magistrate competent to inquire into refer caso3 * 
or try the same 3 . 

The Local Government may authorise the District Magis- Power to 
trate to withdraw from the Magistrates subordinate to him p^ct ° 
either such classes of cases as he thinks proper, or particular Magistrate 

classes of cases 4 . draw 

A Magistrate making an order under this section shall c>iaase9 of 
& 5 cases, 

record in waiting his reason for making tne same . 

O 


1 Inserted by Act III of 18S4, sec. 
11. 

2 8 Cal. 851. 

3 When a case under trial is removed 
under this section, the whole proceed¬ 
ings must commence de novo, 24 Suth, 
Cr 53 - 

4 See the Panjdb Gazette, Sth Feb. 


1883, Parti, p. 5 3 > and the British 
Burma Ot/.. Lift IT, p, 

* Added by Act III of 1SS4, sec. 
13. Where a Magistrate not em¬ 
powered in this behalf erroneously 
hut in good faith withdraws a case 
and trios it himself under sec. 528, 
see sec. 5 3 9 - 
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CHAPTER XLY. 

OP IRREGULAR PROCEEDINGS. 

Irregular!- 529 . If any Magistrate not empowered, by law to do any 

donofviti- of the following things, namely— 

ate pro- to issue a search-warrant, under section 98 ; 

(i) to order, under section 155, the police to investigate an 
offence ; 

(c) to hold an inquest under section 17 6 ; 

(d) to issue process, under section 186, for the apprehension 
of a person within the local limits of his jurisdiction who has 
committed an offence outside such limits; 

(e) to take cognisance of an . offence under section 191, 
clause ( a ) or clause ( b ); 

(/) to transfer a case under section 192; 

(y) to tender a pardon under section 337 or section 338 1 ; 

( h ) to sell property under section 524 or section 525 ; or 

(i) to withdraw a case and try it himself under section 528; 
erroneously in good faith does that thing, his proceedings 

shall not be set aside merely on the ground of his not being so 
empowered. 

Irregulari- 53 Q. If any Magistrate, not being empowered by law in 

yitiate'pro-this behalf, does any of the following things (namely)— 
ccedinga. ( a ) attaches and sells property under section 88 ; 

(i) issues a search-warrant for a letter in the Post-office, or 
a telegram in the Telegraph Department; 

(c) demands security to keep the peace; 

(r/) demands security for good behaviour; 

(e) discharges a person lawfully bound to be of good 
behaviour; 

(y*) cancels a bond to keep the peace; 

(g) makes an order, under section 1 33 ^ as a | oca ^ nuisance; 

(Ji) prohibits, under section 143> ^ ie re P e ^^ on or contin¬ 
uance of a public nuisance ; 

(/) issues an order under section 144 ; 

(j) makes an order under Chapter XII ; 

* 8 Cal. 5 $°- 
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(/c) takes cognisance, under section 191, clause (c), of an 
offence; 

(/) passes a sentence, under section 349, on proceedings 
recorded by another Magistrate; 

(?n) calls, under section 435, for proceedings; 

(n) makes an order for maintenance; 

( 0 ) revises under section 515, an order passed under section 

5 H; 

(/;) tries an offender 1 ; 

(q) tries an offender summarily 2 3 ; or 

(r) decides an appeal; 
his proceedings shall be void. 

531 . No finding, sentence or order of any Criminal Court" Proceed - 
shall be set aside merely on the ground that the inquiry, trial ™rong 
or other proceeding in the course of which it was arrived at or P lace - 
passed took place in a wrong Sessions Division, District, Sub¬ 
division or other local area 4 , unless it appears that such error 
occasioned a failure of justice. 




532 . If any Magistrate or other authority 5 purporting to When me- 
exercise powers duly conferred, which were not so conferred, StaLnto 
commits an accused person for trial before a Court of Session ma yhe 
or High Court, the Court to which the commitment is made valxdateJ * 
may, after perusal of the proceedings, accept the commitment 
if it considers that the accused has not been injured thereby, 
unless, during the inquiry and before the order of commit¬ 
ment, objection was made on behalf either of the accused or <*f 
the prosecution to the jurisdiction of such Magistrate or other 
authority 6 . 

If such Court considers that the accused was injured, or if 


such objection was so made, it shall quash the commitment, 
and direct a fresh inquiry by a competent Magistrate \ 

533 . If any Court before which a confession or other 


1 If the offender i3 acquitted he 

may be retried at once, S Bom. 307. 

3 4 Cal. 18. 

3 This includes an order of a Ma¬ 
gistrate committing a case to a 
Court of Session Laving no territorial 
jurisdiction, 8 Bom. 312. 

4 See 13 Ben. Appx. 4. 


5 9 Bom. 299. 

• 8 Cal. 985. And see 7 Cal. 662, 
where the High Court refused to set 
aside a conviction on an improper 
commitment. 

7 See 21 Suth. Or. 37: 4 Mad. 227 : 
5 Mad. 23 . 
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statement of an accused person recorded under section 164 or 
section 364 is tendered in evidence finds tliat tlie provisions of 
such section have not been fully complied with by the Magis¬ 
trate recording the statement, it shall take evidence that such 
•person duly made the statement recorded 1 ; and, notwith¬ 
standing anything contained in the Indian Evidence Act, 
section 91,- such statement shall be admitted if the error 
has not injured the accused as to his defence on the merits. 



prepare 

charge. 


Trial by 
jury of 


Omission to 534 . An omission to ask any person whether he is an 

tbL^re- European British subject in a case to which the second clause 

scribed by 0 f section 454 applies shall not affect the validity of any 
8.454, cl. 2. V 

proceeding. 

Effect of 535 . No finding or sentence pronounced or passed shall be 
prepare 11 deemed invalid merely on the ground that no charge was 
framed unless, in the opinion of the Court of appeal or revision, 
a failure of justice has been occasioned thereby. 

If the Court of appeal or revision thinks that a failure oE 
justice has been occasioned by an omission to frame a charge, 
it shall order that a charge shall be framed, and that the trial 
be re-commenced from the point immediately after the framing 
of the charge. 

536 . If an offence triable with the aid of assessors is 

offence tri- a j ui yj> the trial shall not on that ground only be 

able with invalid. 

If an offence triable by a jury is tried with the aid of 
Trial with assessors, the trial shall not on that ground only be invalid, 
oilSice^ri^ un ^ ess the objection is taken before the Court records its 
able by finding 2 . 

Sentence 537 . Subject to the provisions hereinbefore contained, no 

when re- finding, sentence or order passed by a Court of competent 

reason of^ 7 jurisdiction 3 shall be reversed or altered under Chapter XXVII, 
or on appeal or revision, on account— 

of any error, omission or irregularity in the complaint, 
summons, warrant, charge, judgment or other proceedings 

1 For a caae in which it was held 3 *• e * * n re9 P ecfc the particular 
unnecessary to take evidence under offence charged, 10 Bom. 320, 325. 
this section, see 14 Cal. 539, follow- As to orders etc. of Magistrates and 
ing 8 Cal. 618 n. Courts without jurisdiction, see secs. 

a See 3 Cal. 765. 53 °> 53 h 53 2 > etc. 


error in 
charge or 
other pro¬ 
ceedings. 
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any inquiry or other proceeding. 


of the want of any sanction required by section 195 \ or 
of the omission to revise" any list of jurors or assessors in 
accordance with section 324, or 

of any misdirection in any charge to a jury; 
unless such error, omission, irregularity, want or misdirection 
has occasioned a failure of justice 1 2 3 * * * . 



538 . No distress made under this Code shall be deemed Distress not 
unlawful, nor shall any person making the same be deemed a fo^ef-ct 
trespasser, on account of any defect or want of form in the \ n proceed- 
summons, conviction, writ of distress or other proceedings 
relating thereto. 


CHAPTER XLYI. 


MISCELLANEOUS. 

539 . Affidavits and affirmations to be used before any Hig*h Courts and 
Court or any officer of such Court may be sworn and affirmed 
before such Court or the Clerk of the Crown, or any Com- whom affi- 
missioner or other person appointed by such Court for that ^worn* 7 
purpose, or any Judge, or any Commissioner for taking 
affidavits in any Court of Record in British India, or anv 
Commissioner to administer oaths in Chancery in England or 
Ireland, or any Magistrate authorised to take affidavits or 
affirmations in Scotland. 


1 As to want of sanction under 

sec. 132 or 197, see 9 Bom. 288. 

3 14 Cal. 128. See for illustrations 

1 Suth. Cr. 16 (Deputy Magistrate 

proceeding by warrant instead of 
summons): 19 Suth. Cr. 7 (omission 
by Deputy Magistrate to draw up 
charge): 1 All. 610 (acquittal by 

Court sitting with assessors without 
asking their opinion): 11 Bom. 237 
(omission of prisoner’s picador to ob¬ 
ject to admissibility of his statement): 

7 Cal. 662 ^Sessions Judge’s wrong 
order to commit person discharged 
by Deputy Magistrate, without first 

VOL. II. 


giving him opportunity to show cause. 
But see 14 Ben. 54, where the Magis¬ 
trate omitted to hold a preliminary 
inquiry on a charge under sec. 307 
of Penal Code; 3 All. 392, where 
the trying Magistrate rejected the 
prisoner’s application that a certain 
person might be examined on his 
behalf, and did not record the reasons 
for rejection; and 13 Cal. 272, where a 
Presidency Magistrate passed a sen¬ 
tence of six months’ rigorous imprison¬ 
ment, but omitted to record his 
reasons for the convicfcipii. 
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540 . Any Court may, at any stage of any inquiry, trial or 
material °^ er proceeding under this Code, summon any person as a 
witness, or witness, or examine any person in attendance, though not 
summoned as a witness, or recall and re-examine any person 
already examined 1 • and the Court shall summon and examine 
or recall and re-examine any such person i£ his evidence appears 
to it essential to the just decision of the case 2 . 


examine 

person 

present. 


Power to 541 . Unless when otherwise provided'by any law for the 
ptae^f ^ me being in force, the Local Government may direct in what 
imprison- place any person liable to be imprisoned or committed to 
custody under this Code shall be confined 3 . 

Removal 541 a. (i) If any person liable to be imprisoned or com- 
; a TJ mal niitted to custody under this Code is in confinement in a civil 
persons^ the Court or Magistrate ordering the imprisonment or 

in civil committal may direct tliat the person be removed to a criminal 
J ail * jail. 

(2) When a person is removed to a criminal jail under 
subsection (1), he shall, on being released therefrom, be sent 
back to the civil jail, unless either— 

(a) three years have elapsed since he was removed to the 
criminal jail, in which case he shall be deemed to have been 
discharged from the civil jail under section 342 of the Code of 
Civil Procedure 4 ; or 

(b) the Court which ordered his imprisonment in the civil 
jail has certified to the officer in charge of the criminal jail 
that he is entitled to be discharged under section 341 of the 
Code of Civil Procedure 5 . 


Power of 542 . Notwithstanding anything contained in the Prisoners" 
Magistrate Testimony Act, 1869 °, any Presidency Magistrate desirous of 


1 Compare the Evidence Act, sec. 

165. Tlie Court should not refuse 
to allow the prisoner to cross-examine 
a witness called by it, 5 Cal. 614. 

3 8 All. 668. 

s Notifications under this section or 

the corresponding section of the Code 
of 1872 have been issued as to Euro¬ 
pean British subjects by the Local 
Governments of Madras, Bombay, 
the Lower Provinces And the Panjiib. 


All central jails in Bengal and the 
central prison at Lucknow have been 
appointed as places to which persons 
under sentence of transportation may 
be sent. See Macpherson’a Lists, 
1884, pp- 209, 481, and Henderson, 
pp- 477 > 4 / 8 . 

* Act XIV of 1882, infra. 

5 Act X of 1886, sec. 1^. 

6 Act XV of 1869. 
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ining*, as a witness or an accused person, in any case to order 
pending* before him, any person confined in any jail within the tTbe^ 
local limits of his jurisdiction, may issue an order to the officer brought up 
in charge of the said jail requiring him to bring such prisoner ltion. amm " 


m proper custody, at a time to be therein named, to the Magis¬ 
trate for examination. 


The officer so in charge, on receipt of such order, shall act 
in accordance therewith, and shall provide for the safe custody 
of the prisoner during his absence from the jail for the purpose 
aforesaid. 


543. When the services of an interpreter are required by Inter- 
any Criminal Court for the interpretation of any evidence or f^rpret 
statement*, he shall be bound to state the true interpretation of truthfully, 
such evidence or statement. 


544. Subject to any rules made by the Local Government 2 Expenses 
with the previous sanction of the Governor General in Council, planar 3 
any Criminal Court may order payment, on the part of Govern- an d wit- 
ment, of the reasonable expenses of any complainant or witness ne3 * e3 ‘ 
attending for the purposes of any inquiry, trial or other 
proceeding before such Court under this Code. 


545. Whenever under any law in force for the time being Power of 
a Criminal Court imposes a fine or confirms in appeal, revision Court to 
or otherwise a sentence of fine, or a sentence of which fine penses or 
forms a part, the Court may when passing judgment order 3 the of 

whole or any part of the fine recovered to be applied— fine. 

(a) in defraying expenses properly incurred in the prose¬ 
cution ; 

(£) in compensation 4 for the injury caused by the offence 
committed, where substantial compensation is, in the opinion 
of the Court, recoverable by civil suit. 


1 See sec. 361 supra, and tlie Oaths 
Act, X of 1873, sec. 5. 

2 See the Notifications by the Local 
Governments of Bombay, Bengal, the 
■N”. W* Provinces, the Panjrtb, Oudh, 
Burma, Coorg, Assam, Macpherson’s 
lists, 18^4, pp. 216, 233, 340, 348, 
43 °) 461, 491, 553, 576, 648, 686. 

3 2 Suth. Cr. 58, col. 2 ; 11 Sutb. 
Cr. 53, col. 3. 

4 to the person who has suffered by 


the offence, 6 Suth, Cr.93; but ndfc, for 
example, to an amfn for the purpose 
of defraying the expense of deputing 
him to restore destroyed landmarks, 
ibid.; nor to the heirs of one who has 
been killed, 10 Suth. Or. 39; nor to 
the innocent purchaser of property 
found to have been stolen, 6 Mad. 
2S6: 4 Mad. H. C., Appx. xxviii : 7 
Mad. H. 0 ., Appx. xiii. 


S 2 
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I£ the fine is imposed in a case which is subject to appeal, 
no such payment shall be made before the period allowed for 
presenting the appeal has elapsed, or, if an appeal be presented, 
before the decision of the appeal. 

Payments 546 . At the time of awarding compensation in any subse- 
sidered° n " c l uen ^ civii suit relating to the same matter, the Court shall 
in subsp- take into account 1 any sum paid or recovered as compensation 

quent suit. 

under section 545. 

' \ \ . 

Moneys 547 . 'Any mondy 2 (other than a fine) payable by virtue of 

be paid re- an 7 order made under this Code shall be recoverable as if 

coverable it were a fine, 
as fines. 

Copies of 548 . If any person affected by a judgment or order 3 passed 
proceed- ^y a Court desires to have a copy of the Judge's 

charge to the jury, or of any order or deposition or other part 
of the record, he shall, on applying for such copy, be fur¬ 
nished therewith : provided that he pay for the same, unless 
the Court, for some special reason, thinks fit to furnish it free 
*of cost. 


Delivery to 549 . The Governor General in Council may make rules, 
authorities consistent with this Code and the Army Act, 1881, 
of persons 0 r any similar law for the time being in force, as to 
bl tried the cases in which persons subject to military law shall 
t*y Court- be tried by a Court to which this Code applies or by 
Court-martial; and when any person is brought before a 
Magistrate and charged with an offence for which he is liable, 
under the Army Act, 1881, section 41, to be tried,by a Court- 
martial, such Magistrate shall have regard to such rides, and 
shall in proper cases deliver him, together with a statement 
of the offence of which he is accused, to the commanding 
officer of, the regiment, corps or detachment to which he 
belongs, or to the commanding officer of the nearest military 
station, for the purpose of being tried by Court-martial. 
Appreben- Every Magistrate shall, on receiving a^ written application 

gion of Buch £ that purpose by the commanding officer or any body of 

persons. 1 1 J x 1 , . 

troops,stationed or employed at any such place, use ms utmost 

1 i. e. take into .consideration, 22 5 e - £•& prosecutor whose charge is 

Suth. Civ- 336. ’ dismissed, 8 Cal. 166. 

2 e. g. maintenance, sec. 481. 
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eavours to apprehend and secure any person accused of 
such offence. 


550 . Police-officers superior in rank to an officer in charge Powers of 
of a police-station may exercise the same powers, throughout ofEcws^f 
the local area to which they are appointed, as may be exercised police, 
by such officer within the limits of his station x . 

551 . Upon complaint made to a Presidency Magistrate Power to 
or District Magistrate on oath of the abduction or unlawful 
detention of a woman, or of a female child under the age abducted 
of fourteen years, for any unlawful purpose 2 , he may make 

an order for the immediate restoration of such woman to her 
liberty, or of such female child to her husband, parent, 
guardian or other person having the lawful charge of such 
child, and may compel compliance with such order, using such 
force as may be necessary. 


552 . Whenever any person causes a police-officer to arrest Compeusn 
another person in a Presidency-town, if it appears to the'^^^^* 
Magistrate by whom the case is heard that there was no lesslygiven 
sufficient ground for causing such arrest, the Magistrate may 
award such compensation, not exceeding fifty rupees, to be dency- 
paid by the person so causing the arrest to the person so town ’ 
arrested for his loss of time and expenses in the matter, as the 
Magistrate thinks fit. 

In such cases, if more persons than one are arrested or 
complained against 3 , the Magistrate may, in like manner, 
award to each of them such compensation, not exceeding fifty 


upees, as such Magistrate thinks fit. 

All compensation awarded under this section may be re¬ 
covered as if it were a fine, and, if it cannot be so lecovered, 
he person by whom it is payable shall be sentenced to simple 
mprisonment for such term not exceeding thirty da^s a^ the 
Magistrate directs, unless such sum is soonei pau . 

553 . With the previous sanction of the Governor General IWtf 
n Council, the High Court at Fort Witham, and, with the H i g h 


1 7 Bom. 42. 

2 Some words such as 1 within the 

local limit3 of his jurisdiction * have 


heel* here omitted per incuriam . 

3 The words ‘orcomplamodagaiust* 
wore left in per incuriam . 
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previous sanction of the Local Government, any other High 
Court established by Royal Charter, may, from time to time, 
make rules for the inspection of the records of subordinate 
Courts. 

Every High Court not established by Royal Charter may, 
from time to time, and with the previous sanction of the Local 
Government, 

(a) make rules for keeping all books, entries and accounts 
to be kept in all Criminal Courts subordinate to it, and for the 
preparation and transmission of any returns or statements to 
be prepared and submitted by such Courts ; 

(1) frame forms for every proceeding in the said Courts for 
which it thinks that a form should be provided; 

( c) make rules for regulating its own practice and pro¬ 
ceedings and the practice and proceedings of all Criminal 
Courts subordinate to it; and 

(d) make rules for regulating the execution of warrants 
issued under this Code for the levy of fines : 

• Provided that the rules and forms made and framed under 
this-section shall not be inconsistent with this Code or any 
other law in force for the time being. 

All rules made under this section shall be published in the 
local official Gazette. 

554. Subject to the power conferred by section 553, and 
by the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
section 15, the forms set forth in the fifth schedule with such 
variation as the circumstances of each ease require 1 , shall be 
used for the respective purposes therein mentioned. 


555. No Judge or Magistrate shall, except with the per¬ 
mission of the Court to which an appeal lies from his Court, 
try or commit for trial any ease to or in which he is a party, 
or personally interested 2 , and no Judge or Magistrate shall 


1 10 Cal. 937. 

3 This agreeB with the English 
common-law that a justice who has 
any interest (no matter liow small) 
in the result of proceedings is dis¬ 
qualified from acting, The Queen v. 
Meyr, L. 1 Q. B. D. 173, 176, 
per Blackburn J. 


In 2 Cal. 23 the Court thought that 
a Magistrate ought not to act judicially 
in a case where there is no necessity 
for his doing so, and he himself dis¬ 
covered the offonco and was one of 
the principal witnesses for the prosecu¬ 
tion. And see 3 Cal. 622. Where a 
servant is the complainant, it is inex- 
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hear an appeal from any judgment or order passed or made by 
himself. 

• Explanation. —A Judge or Magistrate shall not be deemed 
to be a party or personally interested, within the meaning of 
this section, to or in any case, merely because he is a Municipal 
Commissioner 1 . 



558 . The Local Government may determine what, for the Power to 
purposes of this Code, shall be deemed to be the language decide 1 i ul ‘ 
of each Court within the territories administered by such Courts. 
Government, other than the High Courts established by 
Royal Charter 2 . 


557 . All powers conferred by this Code on the Governor Powers of 

General in Council or on the Local Government may be oxer- (T0V ® rn_ 

cised, from time to time, as occasion requires. cisablefrom 

time to 

558 . The provisions of this Code shall apply, so far as may fcime * 
be 3 , to all cases pending in any Criminal Court when this 
Code comes into force. 


559 . A public servant'having any duty to perform in con- Officers 
nection with the sale of any property under this Code 4 shall 
not purchase or bid for the property 5 . not to 

purchase. 


pedient that his master should try 
the case, 9 Bom. 172. See also 8 
Ben. 422, where the Magistrate tried 
a case instituted by him as Sub-regis¬ 
trar. But see 4 Q. B. D. 332 : 6 
Q. B. D. 168. 

1 10 Cal. 1030: Ben. Act III of 
1885, sec. 141. But a conviction of 
an offence against a municipal regula¬ 
tion, by a Bench which includes a 
salaried officer of the municipality, is 
bad, 10 Cal, 194. 

a Thus Cauaresu is the language of 

the criminal Courts in the district of 


Belgaum,Urdu of those in tliePanjdb; 
and see the Notifications in Macpher- 
son’s Lists , 1884, pp. 216, 481, 504, 
686 . * 
3 This does not authorise the appli¬ 
cation of the Code so as to vitiate a 
trial, and Bee. 6 of the Gcnoral 
Clauses Act (supra, vol. i. p. 490) pre¬ 
vents proceedings already commenced 
being affected by the repeal of tho 
old Code, 6 Mad. 338. 

♦ BOOS. 88, 524, 525. 
s Added by Act X of 1386, auc. 

16. 
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SCHEDULE 

I. 


ENACTMENTS REPEALED. 


(a). — Statute. 


Year , reign 
and chapter. 

Title. 

. 'Extent of repeal. 

13 Geo. Ill, 
chapter 63. 

An Act for establishing certain 
regulations for the better 
management of the affairs of 
the East India Company, as 
well in India as in Europe. 

Section 38. 


(b.) — Acts of the Governor General in Council. 


Number and 
year. 

Subject. 

Extent of repeal. 

XXIII of 1S40 

Execution of process ... 

So much as has not been re¬ 
pealed. 

XXiY of i860 

Penal Code . 

The illustrations to section 214. 

Y of'i861 ‘ ... 

Police Act . 

Section 6 and the last nine 
words of.section 24 l . 



Section 35, down to and includ¬ 
ing the words ‘ Provided that.’ 

XVIII of 1862 

Criminal Procedure, Supreme 
Courts. 

So much as has not been re¬ 
pealed. 

VI of 1864 ... 

Whipping . 

Section 7. 

II of 1869 ... 

Justices of the Peace. 

So much as has not been re¬ 
pealed. 

XXII of 1870 

Application to European British 
subjects of Acts conferring 
summary jurisdiction. 

So much as lias not been re¬ 
pealed. 

IV of 1872 ... 

Panjib Laws ... 

So far as it relates to Bengal 
Regulation XX of 1825. 

X of 1872 ... 

The Code of Criminal Proce¬ 
dure. 

So much as has net been re¬ 
pealed. 

XI of 1874 ... 

Amending the Code of Criminal 
Procedure. 

The whole. 

XV of 1874 ... 

Laws Local Extent . 

So far as it relates to Bengal 
Regulation XX of 1825. 


1 The power which Act V of 1861, other legal processes, remains 

sec. 24, confers on the police to lay intact, 
informations and apply for summonses 




















misr/fr 



SCHEDULE I— continued . 

ENACTMENTS REPEALED— continued . 


(&)•—0/ the Governor General hi Council —continued. 


Number and 
year. 

Subject. 

Extejit of repeal. 

X of 1875 

High Courts’ Criminal Proce¬ 
dure. 

The whole Act, except section 
144 and so much of section 
146 as relates to informations 1 . 

XX of 1875 ... 

Central Provinces Laws 

So far as it relates to Bengal 
Regulation XX of 1825. 

XVIII of 1S76 

Oudh Laws . 

Ditto. ? 

IV of 1877 ... 

Presidency Magistrates 

The whole Act, except section 
57 2 . 

XXI of 1879 

Extradition . 

Chapter III. 

X of 1881 

Coroners 

Sections 8 and 9. 


(c).— Regulations. 


Number and 
year. 

Subject. 

Extent of repeal. 

Bengal Regula¬ 
tion XX of 
1825. 

Jurisdiction of Courts Martial 

So much as has not been re-* 
pealed. 

Ill of 1872 ... 

Santhill Parganaa Settlement... 

So far as it relates to Act X of 
1872. 

IX of 1874 ... 

Arakan Hills District Laws ... 

So far as it relates to Acts II 
of 1869, X of 1S72, and XI of 
1874. 

Ill of 1877 ••• 

Ajmer Laws . 

So far as it relates to Bengal 
Regulation XX of 1825. ° 


(i). —0/ the Governor of Fort St, George in Council . 


Number and 
year. 

Subject. 

Extent of repeal. 

VIII of 1867 

^ Police . 

1 

Section 9. 


1 See the excepted portions, infra, 2 Seo the excepted section, infra, 
Appendix E. ' Appendix to the Court Pees Act. 










































TABULAR STATEMENT OF OFFENCES. 

Explanatory Note. —The entries in the second and seventh columns of this 
schedule, headed respectively ‘ Offence * and * Punishment under the Indian 
Penal Code/ are not intended as definitions of the offences and punishments 
described in the several corresponding sections of the Indian Penal Code, or even 


Schedule 

IL 


Chapter 

v. 








CHAPTER V.- 

ABETMENT. 


Section . w 

2 

OJfence. 

3 

Whether the 
;police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first i nstance. 

109 

Abetment of any offence, if the act 

May arrest with¬ 

According as a 

abetted is committed in conse- 

out warrant, if 

warrant or sum¬ 


quence, and where no express pro¬ 
vision is made for its punishment. 

arrest for the of¬ 

mons may issue 


fence abetted 

may be made 
without warrant, 
but not other¬ 
wise. 

for the offence 
abetted. 

no 

Abetment of any offence, if the per¬ 
son abetted does the act with a 
different intention from that of 
the abettor. 

Ditto 

Ditto . 

hi 

Abetment of any offence, when one 
act is abetted and a different act 
is done ; subject to the proviso. 

Ditto . 

Ditto . 

113 

Abetment of any offence, when an 
effect is caused by the act abetted 
different from that intended by 
the abettor. 

Ditto . 

Ditto . 

IJ 4 

Abetment of any offence, if abettor 
is present when offence is com¬ 
mitted. 

Ditto 

Ditto . 


Abetment of an offence punishable 
with death or transportation for 
life, if the offence be not committed 
in consequence of the abetment. 

Ditto . 

Ditto . 


If an act which causes harm be done 
in consequence of the abetment. 

Ditto 

Ditto 

116 

Abetment of an offence punishable 
with imprisonment, if the offence 
be not committed in consequence 

Ditto . 

Ditto 


of the abetment. 
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SCHEDULE II. 

TABULAE STATEMENT OF OFFENCES. 

as abstracts of those sections, but merely as references to the subject of the 
section, the number of which is given in the first column. 

The third column of this schedule applies to the police in the towns of Calcutta 
and Bombay. 


CHAPTER V.—ABETMENT. 


5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
„ not. 

% 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

According as 
the offence 
abetted is 
bailable or 
not. 

According as 
the offence 
abetted is 
compound- 
able or not. 

The same punishment as for 
the offence abetted. 

The Court by which 
the offence abetted 
is triable. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

The same punishment as for 
the offence intended to be 
abetted. 

Ditto. 

Ditto 

Ditto 

The same punishment as for 
the offence committed. 

Ditto. 

Ditto 

Ditto 

Ditto ... . 

Ditto. 

Not bailable 

Ditto 

Imprisonment of cither de¬ 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of cither de¬ 
scription for 14 years and 
fine. 

Ditto. » 

According as 
the offence 
abetted is 
bailable or 
not. 

Ditto 

Imprisonment extending to 
a quarter part of the 
longest terra, and of any 
description) provided for 
the offence, or fine, or 
both. 

Ditto. 
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Schedule 

IL 


Chapter 

Y. 
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Schedule 

1 

2 

3 

4 

. II 

continued. 

Chapter 

V 

continued. 

Section. 

Offence. 

Whether the 
police may 
attest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 


If the abettor or the person abetted 

May arrest with¬ 

According as a 



be a public servant whose duty it 

out warrant, if 

warrant or suin- 



is to prevent the offence. 

arrest for the 

•mons may issue 



offence abetted 

for the offence 




may be made 
without warrant, 

abetted. 




but not other¬ 
wise. 



11 7 

Abetting the commission of an of- 

Ditto . 

Ditto . 


fence by the public, or by more 
than ten persons. 





118 

Concealing a design to commit an 

Ditto 

Ditto . 



offence punishable with death or 
transportation for life, if the offence 





be committed. 





If the offence be not committed. 

Ditto . 

Ditto . 


119 

A public servant concealing a design 

Ditto 

Ditto . 



to commit an offence which it is 
his duty to prevent, if the offence 
be committed. 





If the offence be punishable with 

Ditto . 

Ditto ... 



death or transportation for life. 

If the offence be not committed. 

Ditto 

Ditto 


120 

Concealing a design to commit an 

Ditto 

Ditto . 



offence punishable with imprison¬ 
ment, if the offence be committed. 





If the offence be not committed. 

Ditto . 

Ditto . 

Chapter 



CUAPTER 

VI.—OFFENCES 

VI. 






121 

Waging or attempting to wage war, 
or abetting the waging of war, 

Shall not arrest 
without warrant. 

Warrant. 



against the Queen. 

---: 

---- 
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5 

6 

7 

8 £ 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

c 

By ichat Court 
triable. 

< 

According as 
the offence 
abetted is 
bailable or 
not. 

According as 
the offence 
abetted is 
compound- 
able or not. 

Imprisonment extending to 
half of the longest term, 
and of any description, 
provided for the offence, 
or fine, or both. 

The Court by which the 
offence abetted is 
triable. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Ditto. 

Not bailable. 

Ditto 

Imprisonment of cither de¬ 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Ditto. 

According as 
the offence 
abetted is 
bailable or 
not. 

Ditto 

Imprisonment extending to 
half of the longest term, 
and of any description, 
provided for the offence, or 
fine, or both. 

Ditto. 

Not bailable. 

Ditto 

Imprisonment of either de¬ 
scription for 10 years. 

Ditto. 

According as 
the offence 
abetted is 
bailable or 
not. 

Ditto 

Imprisonment extending to 
a quarter part of the 
longest term, and of any 
description, provided for 
the offence, or fine, or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment extending to 
one-eighth part of the 
longest term, and of the 
description, provided for 
the offence, or fine, or 
both. 

Ditto. 

AGAINST THE STATE. 


Not bailable. 

Not com¬ 

pound able. 

: Death, or transportation for 
life, and forfeiture of 
property. 

Court of Session. 


II 


Chapter 
V 


Chapter 

VI. 
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II 

continued, 

Chapter 

YI 

continued. 


I 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the Jh'st instance. 

121 A 

Conspiring to commit certain offences 
against the State. 

Shall not arrest 
without war¬ 

rant. 

Warrant. 

122 

Collecting arms etc. with the in¬ 
tention of waging war against the 
Queen. 

Ditto . 

Ditto 

123 

Concealing with intent to facilitate, 
a design to wage war. 

Ditto . 

Ditto . 

124 

AssaultingGovernorGeneral,Gover¬ 
nor, etc., with intent to compel or 
restrain the exercise of any law¬ 
ful power. 

Ditto 

Ditto . 

I 24 A 

Exciting, or attempting to excite, 
disaffection. 

Ditto . 

Ditto . 

125 

Waging war against any Asiatic 
Power in alliance or at peace 
with the Queen, or abetting the 
waging of such war. 

Ditto ... - ... 

Ditto . 

) 26 

Committing depredation on the 
territories of any Power in 
alliance or at peace with the 
Queen. 

Ditto 

Ditto . 

I27 

Deceiving property taken by war 
or depredation mentioned in sec¬ 
tions 125 and 126. 

Ditto 

Ditto 

128 

Public servant voluntarily allowing 
prisoner of State or War in his 
custody to escape. 

Ditto 

Ditto . 

I2 9 

Public servant negligently suffering 
prisoner of State or War in hie 
custody to escape. 

Ditto . 

Ditto . 

130 

13* 

Aiding escape of, rescuing or har¬ 
bouring, such prisoner, or oiiering 
any resistance to the recapture of 
such prisoner. 

Abetting mutiny, or attempting to 
seduce an officer, soldier or sailor 
from his allegiance or duty. 

Ditto . 

May arrest with¬ 
out warraat. 

Ditto 

Ditto 
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5 

6 

7 

-! 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail¬ 
able. 

Not com- 
poundable. 

Transportation for life or 
any shorter term, or im¬ 
prisonment of either de¬ 
scription for 10 years. 

Court of Session. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for ip years, 
and forfeiture of property. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life or for 
any term and fine, or im¬ 
prisonment of either de¬ 
scription for 3 years and 
fine, or fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life and 
line, or imprisonment of 
either description for 7 
years and fine, or fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine, and forfeiture of cer¬ 
tain property. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either dc 
scription for 10 years, and 
fine. 

Ditto. 

Bailable ... 

Ditto 

Simple imprisonment for 3 
years and fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Not bail¬ 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session. 

Ditto 

Ditto 

Ditto . 

Ditto. 




_ 
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Schedule 

II 

continued. 


Chapter 

VI 

continued. 
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Schedule 

II 

continued . 

Chapter 

VI 

continued. 


Chapter 

VIII. 


Section. w 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

~~- - 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance . 

132 

Abetment of mutiny, if mutiny is 
committed in consequence there¬ 
of. 

May arrest with¬ 
out warrant. 

Warrant. 

133 

Abetment of an assault by an 
officer, soldier or sailor on his 
superior officer, when in the ex¬ 
ecution of his office. 

Ditto . 

Ditto 

T 34 

Abetment of such assault, if the 
assault is committed. 

Ditto . 

Ditto . 

135 

Abetment of the desertion of an 
office^, soldier or sailor. 

Ditto . 

Ditto . 

136 

Harbouring such an officer, soldier 
or sailor who has deserted. 

Ditto 

Ditto . 

i37 

Deserter concealed on board mer¬ 
chant vessel, through negligence 
of master or person in charge 
thereof. 

Shall not arrest 
without warrant. 

Summons... 

138 

Abetment of act of insubordination 
by an officer, soldier or sailor, if 
the offence be committed in con¬ 
sequence. 

May arrest with¬ 
out warrant. 

Warrant. 

140 

Wearing the dress or carrying any 
token used by a soldier, with in- 
| tent that it may be believed that 
he is such a soldier. 

Ditto . 

Summons... 


CHAPTER VIII.—OFFENCES AGAINST 

143 

Being member of an unlawful as¬ 
sembly. 

May arrest with¬ 
out warrant. 

Summons. 

*44 

Joining an unlawful assembly armed 
with any deadly weapon. 

Ditto . 

Warrant ... 

MS 

Joining or continuing in an unlaw¬ 
ful assembly, knowing that it has 
been commanded to disperse. 

Ditto . 

Ditto 

*47 

Rioting 

Ditto . 

Ditto 

148 

Rioting, tinned with a deadly 

Ditto . 

Ditto 


weapon. 
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VCTB” S' - 

5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under-the 
Indian Penal Code. 

By wliat Court 
triable. 

Not bail¬ 
able 

Not com- 
poundable. 

Death, or transportation for 
life, or imprisonment of 
either description for io 
years and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Fine of 500 rupees... 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 months, or 
fine of 500 rupees, or both. 

Any Magistrate. 


THE PUBLIC TRANQUILLITY. 


Bailable 

...Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Any Magistrate. 

Ditto 

... Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

... Ditto 

Ditto 

Ditto. 

Ditto 

... Ditto 

Ditto . 

Ditto. * 

Ditto 

... Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 

Magistrate of the 

first class. 

-A- 

VOL. 

ir. 

T 
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Schedule 

II 

continued . 

Chapter 

YI 

continued . 


Chapter 

VIII. 
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II 

continued. 

Chapter 

VIII 

continued. 


I 

2 

3 

4 

8 


Whether the 

Whether 

.O 

CQ 

Offence. 

police may 
arrest without 
warrant or not. 

a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

149 

If an offence be committed by any 

According as arrest 

According as a war¬ 


member of an unlawful assembly, 

may be made 

rant or summons 


eyery other member of such as- 

without warrant 

may issue for the 


sembly shall be guilty of the 

for the offence 

offence. 


offence. 

or not. 


150 

Hiring, engaging or employing per- 

May arrest with¬ 

According to the 


sons to take part in an unlawful 

out warrant. 

offence commit¬ 


assembly. 


ted by the per¬ 
son hired, en¬ 




gaged or em¬ 
ployed. 

151 

Knowingly joining or continuing in 

Ditto . 

Summons. 


any. assembly of five or more per¬ 
sons after it lias been commanded 
to disperse. 



152 

Assaulting or obstructing public 

Ditto 

Warrant. 


servant when suppressing riot, etc. 



153 

Wantonly giving provocation with 

Ditto 

Ditto . 


intent to cause riot, if rioting be 
committed. 




If not committed . 

Shall not arrest 

Summons 



without warrant. 


r 54 

Owner or occupier of land not giving 

Ditto . 

Ditto . 


information of riot, etc. 



155 

Person for whose benefit or on whose 

Ditto . 

Ditto 


behalf a riot take9 place not using 
all lawful means to prevent it. 



156 

Agent of owner or occupier for 

Ditto 

Ditto 

whose benefit a riot is committed 
not using all lawful means to pre¬ 





vent it. 



157 

Harbouring persons hired for an un¬ 
lawful assembly. 

May arrest with¬ 
out warrant. 

Ditto 

■58 

Being hired to take part in an un¬ 

Ditto 

Ditto . 


lawful assembly or riot. 

Or to go armed. 

Ditto ... ... 

Warrant. 

160 

Committing affray. 

Shall not arrest 
without warrant. 

Summons 
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-- 

Whether 
bailable 
or not. 

6 

Whether 
compound - 
able or 
not. 

7 

Punishment under the 
Indian Penal Code . 

8 

By what Court 
triable . 

According as 
the offence 
is bailable 
or not. 

Not com- 

poundable. 

The same as for the offence. 

The Court by which the 
offence is triable. 

Ditto 

0 

43 

5 

The same as for a member 
of such assembly, and for 
any offence committed by 
any member of such as¬ 
sembly. 

Ditto. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the 
first class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 1 year, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Fine of 1,000 rupees 

Presidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto 

Fine . 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 1 month, or 
fine of 100 rupees, or both. 

Any Magistrate. 


<SL 


Schedule 

II 

continued . 

Chapter 
VIII 
continued . 
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Schedule 

II 

continued. 


Chapter 

IX. 




CHAPTER IX.- 

-OFFENCES BY 


2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not . 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

161 

Being or expecting to be a public I 
servant, and taking a gratification 
other than legal remuneration in 
respect of an official act. 

Shall not arrest 
without warrant. 

Summons 

162 

Taking a gratification in order hy. 
corrupt or illegal means to in¬ 
fluence a public servant. 

Ditto . 

Ditto . 

163 

Taking a gratification for the exer¬ 
cise of personal influence with a 
public servant. 

Ditto 

Ditto 

164 

Abetment by public servant of the 
offencea defined in the last two 
preceding clauses with reference 
to himself. 

Ditto . 

Ditto . 

165 

Public servant obtaining any valu¬ 
able thing, without consideration, 
from a person concerned in any 
proceeding or business transacted 
by such public servant. 

Ditto 

Ditto . 

166 

Public servant disobeying a direction 
of the law with intent to cause 

Ditto 

Ditto 


injury to any person. 



167 

Public servant framiug an incorrect 
document with intent to cause 

Ditto 

Ditto . 


injury. 



168 

Public servant unlawfully engaging 
in trade. 

Ditto . 

Ditto 

169 

Public servant unlawfully buying or 
bidding for property. 

Ditto . 

Ditto 

17° 

Personating a public servant 

May nrrest with¬ 
out warrant. 

Warrant. 

171 

Wearing garb or carrying token used 
by public servant with fraudulent 
intent. 

Ditto . 

Summons 
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OR RELATING TO PUBLIC SERVANTS. 


5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not . 

Punishment under the 
Indian Penal Code . 

By what Court 
triable . 

Bailable ... 

Not com- 
poundablo. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 2 
years, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 2 
years, or fine, or both, 
and confiscation of pro¬ 
perty, if purchased. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. . 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 months, 
or fine of 200 rupees, or 
both. 

Ditto. 


<SL 


SCHEDULE 

II 

continued . 


Chapter 

IX. 
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II 


E 

CHAPTER X. 

—CONTEMPTS OE THE LAWFUL 

r* 

Section. m 

2 

Offence. 

3 

Whether the 
'police may 
arrest vMhout 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

172 

Absconding to avoid service of sum¬ 
mons or other proceeding from a 
public servant. 

Shall not arrest 
without warrant. 

Summons 


If summons or notice require at¬ 
tendance in person etc. in a Court 
of J ustice. 

Ditto 

Ditto . 

J 73 

Preventing the service or the affix¬ 
ing of any summons or notice, or 
the removal of it when it has been 
affixed, or preventing a proclama¬ 
tion. 

Ditto . 

Ditto . 


If summons etc. require attendance 
in person etc. in a Court of 
J ustice. 

Ditto ..v 

Ditto ... ... 

J 74 

Not obejdng a legal order to attend 
at a certain place in person or by 
agent, or departing therefrom 
without authority. 

Ditto 

Ditto . 


If the order require personal at¬ 
tendance etc. in a Court of Jus¬ 
tice. 

Ditto 

Ditto . 

175 

Intentionally omitting to produce 
a document to a public servant 
by a person legally bound to pro¬ 
duce or deliver such document. 

Ditto . 

Ditto . 


If the document is required to be 
produced in or delivered to a 
Court of J ustice. 

Ditto . 

Ditto ... 

176 

Intentionally omitting to give 
notice or information to a public 
servant legally bound to give 
such notice or information. 

Ditto . 

Ditto . 


If the notice or information re¬ 
quired respects the commission 
of an offence, etc. 

Ditto ... 

Ditto . 
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-— 




AUTHORITY OF PUBLIC SERVANTS. 

j 

5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com¬ 
pound able. 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Any Magistrate. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Any Magistrate. 

Ditto 

Ditto 

Simple imprisonment for 
6 months, or fine of 1,000 
rupees, or both. 

Ditto. 

t 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 5 00 ru ~ 
pees, or both. 

The Court in which the of¬ 
fence is committed, sub¬ 
ject to tho provisions 
of Chapter XXXV; or. 
if not committed in 
a Court, a Presidency 
Magistrate or Magis¬ 
trate of the first or 
second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

-— -. ... .- 


<SL 


II 


Chapter 

X. 
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II 


Chapter 

X. 

continued. 


I 

2 

3 

. 4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
icarrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

1 77 

Knowingly furnishing false infor¬ 
mation to a public servant. 

Shall not arrest 
without warrant. 

Summons 


If the information required re¬ 
spects the commission of an of¬ 
fence, etc. 

Ditto . 

Ditto . 

?78 

Refusing oath when duly required 
to take oath by a public servant. 

' 

Ditto . 

Ditto . 

l 79 

Being legally bound to state truth, 
and refusing to answer questions. 

Ditto . 

Ditto 

180 

Refusing to sign a statement made 
to a public servant when legally 
required to do so. 

Ditto . 

Ditto . 

181 

Knowingly stating to a public ser¬ 
vant on oath as true that which 
is false. 

Ditto . 

Warrant. 

182 

Giving false information to a public 
servant in order to cause him to 
use his lawful power to the injury 
or annoyance of any person. 

Ditto . 

Summons 

183 

Resistance to the taking of property 
by the lawful authority of a 
public servant. 

Ditto . 

Ditto ... 

184 

Obstructing sale of property offered 
for sale by authority of a public 
servant. 

Ditto 

Ditto 

185 

Bidding by a person under a legal 
incapacity to purchase it, for pro¬ 
perty at a lawfully authorised 
sale, or bidding without intend¬ 
ing to perform the obligations in¬ 
curred thereby. 

Ditto 

Ditto . 

186 

Obstructing public servant in dis¬ 
charge of his public functions. 

Ditto . 

Ditto 
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Punishment under the 
Indian Penal Code. 


By what Court 
triable. 


Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Bailable ... 

Not com- 
poundable. 

Ditto . . i 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 


Ditto 


Simple imprisonment for 3 
months, or fine of 500 ru¬ 
pees, or both. 

Imprisonment of either 
description for 3 years 
and fine. 


Imprisonment of either de¬ 
scription for 6 months, 
or fine of 1,000 rupees, or 
both. 

Ditto . *. 


Imprisonment of either 
description for 1 month, 
or fine of 500 rupees, or 
both. 

Imprisonment of either de¬ 
scription for 1 month, or 
fine of 200 rupees, or 
both. 


Imprisonment of either de¬ 
scription for 3 months, 
or fine of 500 rupees, or 
both. 


Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto. 


The Court in which the of¬ 
fence is committed, sub¬ 
ject to the provisions 
of Chapter XXXV; or, 
if not committed in 
a Court, a Presidency 
Magistrate or Magis¬ 
trate of the first or 
second class. 

Ditto. 

Ditto. 


Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


<SIi 

ScHEDUDE 

II 

continued. 


Chapter 

X 

continued. 


\ 



















Schedule 

II 

continued. 


Chafier 

X 
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Chapter 

XL 
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Section. « 

2 

Offence. 

--. 

3 

Whether the 
police may 
arrest without 
warrant or not . 

"" - 

4 

U^hether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

187 

Omission to assist public servant 
when bound by law to give such 
assistance. 

Shall not arrest 
without warrant. 

Summons 


Wilfully neglecting to aid a public 
servant who demands aid in the 
execution of process, the preven¬ 
tion of offences, etc. 

Ditto . 

Ditto 

188 

Disobedience to an order lawfully 
promulgated by a public servant,' 
if such disobedience causes ob¬ 
struction, annoyance or injury to 
persons lawfully employed. 

Ditto . 

Ditto 


If such disobedience causes danger 
to human life, health or safety, 
etc. 

Ditto . 

Ditto . 

189 

Threatening a public servant with 
injury to him, or one in whom he 
is interested, to induce him to do 
or forbear to do any official act. 

Ditto 

Ditto . 

190 

Threatening any person to induce 
him to refrain from making a 
legal application for protection 
from injury. 

Ditto . 

Ditto . 

CHAPTER XI.—FALSE EVIDENCE AND 

193 

Giving or fabricating false evidence 
in a judicial proceeding. 

Shall not arrest 
without warrant. 

Warrant... ## . 


Giving or fabricating false evidonco 
in any other case. 

Ditto . 

Ditto 

194 

Giving or fabricating false evidence 
with intent to cause any person 
to be convicted of a capital of¬ 
fence. 

Ditto 

Ditto 


If innocent person be thereby con¬ 
victed and executed. 

Ditto ... ,.. 

Ditto . 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code . 

By ivhat Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Simple imprisonment foi 
i month, or fine of 20c 
rupees, or both. 

' Presidency Magistrate 01 
> Magistrate of the first 

or second class. 

Ditto 

Ditto 

Simple imprisonment for C 
months, or fine of 500 
rupees, or both. 

► Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 200 ru¬ 
pees, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 6 months, 
or fine of 1,000 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 2 yearp, 
or fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 1 year, or 
fine, or both. 

Ditto. 

. Y 

OFFENCES 

AGAINST 

PUBLIC JUSTICE. 


Bailable ... 

Not com¬ 
pound able. 

Imprisonment of either 
description for 7 J ears 
and fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of tho first 
class. 

Ditto 

Ditto 

Imprisonment of either 
description for 3 years 
and fine. 

Ditto. 

Not bail- ! 
able. 

Ditto 

Transportation for life, or 
rigorous imprisonment for 
10 years, and fine. 

Court of Session. 

Ditto ... ] 

Ditto ... ] 

Death, or as above. 

Ditto. 


Schedule 

II 

continued . 


Chapter 

X 

continued. 


Chapter 

XI. 
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XI 
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Section. m 

2 

Offence. 

3 

Whether the 
police may 
arrest icithoiit 
to air ant or not . 

4 

Whether 
a ivarrant or 
a summons shall 
ordinarily issue in 
the first instance. 

*95 

Giving or fabricating false evidence 
with intent to procure conviction 
of an offence punishable with 
transportation for life or with im¬ 
prisonment for seven years or 
upwards. 

Shall not arrest 
without warrant. 

Warrant. 

196 

Using in a judicial proceeding evi¬ 
dence known to be false or fabri- 

Ditto 

Ditto . 


cated. 



197 

Knowingly issuing or signing a false 
certificate relating to any fact of 
which such certificate is by law 
admissible in evidence. 

Ditto . 

Ditto . 

CO 

S' , 

Using as a true certificate one 
known to be false in a material 
point. 

Ditto . 

\ 

Ditto . 

199 

False statement made in any de¬ 
claration which is by law receiv¬ 
able as evidence. 

Ditto . 

Ditto ... ...' 

200 

Using as true any such declaration 
known to be false. 

Ditto . 

Ditto . 

201 

Causing disappearance of evidence 
of an offence committed, or giving 
false information touching it to 
screen the offender, if a capital 
offence. 

Ditto . 

Ditto . 


If punishable with transportation 
for life or imprisonment for ten 
years. 

Ditto 

Ditto 


If punishable with less than 10 
years’ imprisonment. 

Ditto . 

Ditto . 

202 

Intentional omission to give infor-. 
mation of an offence by a person 
legally bound to inform. 

Ditto 

Summons 

203 

Giving fake information respecting 
an offonce committed. 

Ditto .. 

Warrant... 
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5 

6 

7 

S 

Whether 
hail able 
or not. 

Whether 
compound- 
able or 
not. 

Punishment tender the 
Indian Penal Code. 

By tchat Court 
triable. 

Not bail¬ 
able. 

Not com- 
poundable. 

The same as for the offence 

Court of Session. 

According 
as the of¬ 
fence of 
giving 
such evi¬ 
dence is 
bailab 1 e 
or not. 

Ditto 

The same as for giving or 
fabricating false evidence. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Bailable ... 

Ditto 

The same as for giving false 
evidence. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto - ... 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

t 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

. 1 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro¬ 
vided for the offence, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

Ditto 

% 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 


<SL 

Schedule 

II 

continued* 


Chapter 

XI 

continued * 
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Schedule 

II 

continued 

Chapter 

XI 

continued. 

Section. m I 

2 

Offence . 

3 

Whether the 
police may 
arrest without 
icarrant or not. 

. 

4 

Whether 
a warrant or 
a summons shall 
ordinanly issue in 
the first instance. 


204 

Secreting or destroying any docu¬ 
ment to prevent its production as 
evidence. 

Shall not arrest 
without warrant. 

Warrant. 


205 

False personation for the purpose of 
any act or proceeding in a suit or 
criminal prosecution, or for be¬ 
coming bail or security. 

Ditto 

Ditto . 


206 

Fraudulent removal or concealment 
etc. of property to prevent its 
seizure as a forfeiture, or in satis¬ 
faction of a fine under sentence, 
or in execution of a decree. 

Ditto 

Ditto 


207 

Claiming property without right, or 
practising deception touching any 
right to it, to prevent its being 
taken as a forfeiture, or in satis¬ 
faction of a fine under sentence, or 
in execution of a decree. 

Ditto . 

Ditto . 


208 

Fraudulently suffering a decree to 
pass for a sum not due, or suffer¬ 
ing decree to be executed after it 
has been satisfied. 

Ditto . 

Ditto . 


209 

False claim in a Court of Justice. 

Ditto . 

Ditto . 


210 

Fraudulently obtaining a decree for 
a sum not due, or causing a decree 
to be executed after it has been 
satisfied. 

Ditto . 

Ditto 


211 

False charge of offence made with 
intent to injure. 

Ditto . 

Ditto 



If offence charged be punishable with 
imprisonment for seven years. 

Ditto . 

Ditto 



If offence charged be capital, or 
punishable with transportation for 
life, or with imprisonment for a 
term exceeding 7 years. 

Ditto . 

Ditto . 


212 

Harbouring an offender, if the of¬ 
fence be capital. 

May arrest with¬ 
out warrant. 

Ditto . 



If punishable with transportation 
for life, or with imprisonment for | 
10 years. 

Ditto . 

Ditto 
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6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

Py what Court 
triable. 

[Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
[Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
[Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Presidency Magistrate 01 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
[Magistrate of the first 
class 1 . 

Ditto 

Ditto 

Ditto 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 5 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
[Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Ditto. 


Act X of 1886, sec. 17. 


<SL 

Schedule 

II 

continued . 


Chaftek 

XI 

continued. 
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XI 
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.... 


Section. m i 

2 

Offence. 

. \ 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance . 


If punishable with imprisonment for 
1 year and not for 10 years. 

May arrest with¬ 
out warrant. 

Warrant. 

213 

Taking gift etc. to screen an of¬ 
fender from punishment, if the 
offence be capital. 

Shall not arrest 
without warrant. 

Ditto . 


If punishable with transportation for ' 
life or with imprisonment for 10 
y&ars. 

Ditto 

Ditto 


If with imprisonment for less than 
10 years. 

Ditto 

Ditto 

214 

Offering gift or restoration of pro¬ 
perty in consideration of screening 
offender, if the offence be capital. 

Ditto . 

Ditto .. 


If punishable with transportation for 
life or with imprisonment for 10 
years. 

Ditto . 

Ditto 


If with imprisonment for less than 

Ditto . 

Ditto . 


10 years. 

i \ , 



2 T 5 

Taking gift to help to recover move- 
able property of which a person 
has been deprived by an offence, 
without causing apprehension of 
offender. 

v 

Ditto 

Ditto 

216 

Harbouring an offender who has 
escaped from custody, or whose 
apprehension has been ordered, if 
the offence be capital. 

May arrest with¬ 
out warrant. 

Ditto 


If punishable with transportation 
for life, or with imprisonment for 
10 years. 

Ditto 

Ditto 


If with imprisonment for 1 year, 
and not for 10 years. 

Ditto . 

Ditto 


























TABULAR STATEMENT OP OFFENCES. 


289 


5 

6 

7 

8 

Whether 
bailable 
‘ or not. 

Whether 
compound- 
able or 
not. v 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro¬ 
vided^ for the offence, or 
fine, or both. 

Presidency. Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

s 

.Ditto 

Imprisonment of either de- 
- scription for 7 years and 
* fine. 

• \ 

Court of Session. 

Ditto 

Ditto • ... 

\ 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of‘ Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment for a quarter 
v of the longest term, and 
of the description, pro¬ 
vided for the offence, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

> 

Ditto 

Imprisonment of either de- 
. scription for 7 years and 
fine. 

Court of Session. 

Ditto' ’ ... 

Ditto' 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment for a quar¬ 
ter of the. longest term, 
and of the description, 
provided for the offence, 
or fine, or both. 

Presidency Magistrate or 
Magistrate of v the first 
class, or Court by which 
the' offence is triable. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
. fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto .... 

Imprisonment of either de¬ 
scription for 7 years and 
fine.' 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, with 
or without fine. 

Ditto. 

Ditto 

Ditto 

. > 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro¬ 
vided for the offence, or 
' fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triablo. 
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Section. m 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

217 

Public servant disobeying a direction 
of law with intent to Save person 
from punishment, or property 
from forfeiture. 

Shall not arrest 
without warrant. 

Summons 

218 

Public servant framing an incorrect 
record or writing with intent to 
save person from punishment, or 
property from forfeiture. 

Ditto . 

Warrant. 

219 

Public servant in a judicial pro¬ 
ceeding corruptly making and 
pronouncing an order, report, ver¬ 
dict or decision which he knows 
to be contrary to law. 

Ditto 

Ditto 

220 

Commitment for trial or confine¬ 
ment by a person having author¬ 
ity, who knows that he is acting 
contrary to law. 

Ditto . 

Ditto . 

221 

Intentional omission to apprehend 
on the part of a public servant 
bound by law to apprehend an 
offender, if the offence be capital. 

Ditto . 

Ditto . 


If punishable with transportation 
for life, or imprisonment for 10 
years. 

Ditto . 

Ditto . 


If with imprisonment for less than 
10 yeara. 

Ditto . 

Ditto . 

222 

Intentional omission to apprehend 
on the part of a public servant 
bound by law to apprehend person 
under sentence of a Court of 
,T ustice, if under sentence of 
death. 

Ditto . 

Ditto . 


If under sentence of transportation 
or penal servitude for life, or 
transportation, imprisonment or 
penal servitude for 10 years or 
upwards. 

Ditto . 

Ditto . 


If under sentence of imprisonment 
for less than 10 years; or law¬ 
fully committed to custody. 

Ditto 

Ditto 

223 

Escape from confinement negli¬ 
gently suffered by a public ser¬ 
vant. 

Ditto . 

Summons 


( 
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fry 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not . 

Punishment under the 
Indian Penal Code. 

By what Court 
triable . 

Bailable ... 

Not com- 
poundable. 

Imprisonmnnt of either de¬ 
scription for 2 years, or 
' fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or secpnd class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto ... . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, with 
or without fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, with 
or without fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, with 
or wdthont fine. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Not bail¬ 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 14 years, 
with or without fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, with 
or without fine. 

Ditto. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of tho first 
class. 

Ditto 

Ditto 

Simple imprisonment for 2 
years, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 
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II 


Chapter 
XI 


I 

2 

3 

4 

Section. 

Offence. 

Whether the 
'police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

224 

.Resistance or obstruction by a person 
to liis lawful apprehension. 

May arrest with¬ 
out warrant. 

Warrant. 

225 

Resistance or obstruction to the 
lawful apprehension of another 
person, or rescuing him from law¬ 
ful custody. 

Ditto . 

Ditto . 


If charged with an offence punish¬ 
able with transportation for life, 
or imprisonment for 10 years. 

Ditto . 

Ditto . 


If charged with a capital offence ... 

Ditto 

Ditto . 


If the person is sentenced to trans¬ 
portation for life, or to transpor¬ 
tation, penal servitude or impris¬ 
onment for 10 years or upwards. 

Ditto . 

Ditto . 


If under sentence of death 

Ditto 

Ditto . 

225 A 

Omission to apprehend or suffer¬ 
ance of escape, on part of public 
servant in cases not otherwise 
provided for— 




(a) in case of intentional omission or 
sufferance. 

Shall not arrest 
without warrant. 

Ditto . 


(b) in case of negligent omission or 
sufferance. 

* 

Ditto 

Summons 

225B 

Resistance or obstruction to law'ful 
apprehension, or escape or rescue, 
in cases not otherwise provided 
for. 

May arrest witliou t 
warrant. 

Warrant 

226 

Unlawful return from transporta¬ 
tion. 

Ditto . 

Ditto 

227 

Violation of condition of remission 
of punishment. 

Shall not arrest 
without warrant. 

Summons . . * 


_ 
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5 

6 

7 . 

8 

Whether 
bailable 
or not . 

JlCiether 
compound- 
able or 
not . 

Punishment under the 
Indian Penal Code. 

By ichat Court 
triable. 

\ \ 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 2 years, or 
^fine, or both. 

Presidency Magistrate or 
Magistrate of *the first 
or second class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Not bail¬ 
able. 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de¬ 
scription for 10 years, and 
fine. 

Ditto. 

1 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

1 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 
two years, or fine, both. 

\ 

Presidency Magistrate or 
Magistrate of the first 
or second class 1 . 

Ditto 

Ditto 

\ ' * 

Imprisonment of either de¬ 
scription for 6 months, or 
x 'fine, or both. 

Ditto 1 . 

Not bail¬ 
able. 

Ditto 

Ditto 

Ditto 

1 

Transportation for life, and 
fine and rigorouB impris¬ 
onment for 3 years before 
transportation. 

Punishment of original sen¬ 
tence, or, if part of the 
punishment has been un¬ 
dergone, the residue. 

Court of Session. 

The Court by which the 
original offence was 
triable. 
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II 


XI 


XII. 


,E I 

2 

3 

f 

* * 
o 

HO 

Offence. 

Whether the 
police may 
arrest icithout 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

228 

Intentional insult or interruption 
to a public servant sitting in any 
stage of a judicial proceeding. 

Shall not arrest 
without warrant. 

Summons 

229 

Personation of a juror or assessor ... 

Ditto . 

Ditto . 

CHAPTER XII.—OFFENCES RELATING 

231 

Counterfeiting, or performing any 
part of tlie process of counter¬ 
feiting, coin. 

May arrest with¬ 
out warrant. 

Warrant... 

232 

Counterfeiting, or performing any 
part of the process of counter¬ 
feiting, the Queen’s coin. 

Ditto . 

Ditto 

233 

Making, buying or selling instru¬ 
ment for the purpose of counter¬ 
feiting coin. 

Ditto . 

Ditto . 

234 

Making, buying or selling instru¬ 
ment for the purpose of counter¬ 
feiting the Queen’s coin. 

Ditto 

Ditto 

235 

Possession of instrument or mate¬ 
rial for the purpose of using the 
same for counterfeiting coin. 

Ditto 

Ditto . 


If Queen’s coin . 

Ditto . 

Ditto . 

236 

Abetting in British India the coun¬ 
terfeiting out of British India of 
coin. 

Ditto 

Ditto 

237 

Import or export of counterfeit coin, 
knowing the same to be counter¬ 
feit. 

Ditto 

Ditto 

238 

L 

Import or export of counterfeits 
of the Queen’s coin, knowing the 
same to be counterfeit. 

Ditto . 

Ditto 
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5 

6 

to 

/ 

8 

Whether 
bailable 
or not . 

Whether 
compound - 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By wliat Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Simple imprisonment for 
6 months, or fine of 1,000 
rupees, or both. 

The Court in which the 
offence is committed, 
8ubjectto the provisions 
of Chapter XXXV. 

Ditto 

Ditto 

Imprisonment of either de- 
• scription for 3 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

TO COIN 

AND GOVERNMENT STAMPS. 


Not bail¬ 
able. 

Not com- 
poundablc. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for io years, 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
' fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for io years 
and fine. 

Court of Session. 

Ditto 

Ditto 

The punishment provided 
for abetting the counter¬ 
feiting of such coin within 
British India. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 and 

fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Transportation for life ° r 
imprisonment of cither 
description for io years 
and fine. 

Court of Session. 


<SL 

Schedule 

II 

continued. 

Chapter 

XI 

continued . 


Chapter 

xn. 


































iL 

continued. 


Chapter 

XII 

continued. 



296 THE CODE OF CRIMINAL PROCEDURE. 


Section. m 

2 

Offence. 

3 

Whether the 
jpolice may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

339 

Having any counterfeit coin known 
to be such when it came into pos¬ 
session, and delivering etc. the 
same to any person. 

May arrest with¬ 
out warrant. 

Warrant 

240 

The same with respect to the Queen’s 
coin. 

Ditto . 

Ditto 

241 

Knowingly delivering to another 
any counterfeit coin as genuine 
which, when first possessed, the- 
deliverer did not know to be 
counterfeit. 

Ditto 

Ditto 

242 

Possession of counterfeit coin by a 
person who knew it to be counter¬ 
feit when he became possessed 
thereof. 

Ditto . 

Ditto . 

243 

Possession of Queen’s coin by a 
person who knew it to be counter¬ 
feit when he became possessed 
. thereof. 

Ditto . 

Ditto 

244 

Person employed in a Mint causing 
coin to be of a different weight or 
composition from that fixed by 
law. 

Ditto . 

Ditto . 

2 45 

Unlawfully taking from a Mint any 
coining instrument. 

Ditto . 

Ditto . 

246 

Fraudulently diminishing the weight 
or altering the composition of any 
coin. 

Ditto . 

Ditto . 

247 

Fraudulently diminishing the weight 
or altering the composition of (he 
Queen’s coin. 

Ditto 

Ditto 

248 

Altering appearance of any coin with 
intent that it shall pass as a coin 
of a different description. 

Ditto 

Ditto . 

249 

Altering appearance of the Queen’s 
coin with intent that it shall pass 
as a coin of a different description. 

Ditto . 

Ditto 

250 

Delivery to another of coin possessed 
with the knowledge that it is. 
altered. 

Ditto 

Ditto 

2 5i 

Delivery of Queen’s coin possessed 
with the knowledge that it is 
altered. 

Ditto . 

Ditto . 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code . 

By what Court 
triable. 

Not bail¬ 
able. 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 5 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine of ten times the value 
of the coin counterfeited, 
or both. 

'Presidency Magistrate or 
Magistrate of the first- 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
* scription for 7 years and 
fine. 

Ditto. 

\ 

Ditto 

Ditto 

Ditto 

Court of Session. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 yeafs and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment qf either de¬ 
scription for 7 years and 
fine. 

Ditto. 

• 

Ditto 4 

Ditto 

Imprisonment of either de¬ 
scription for 5 years anu 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 
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Chapter 

XII 


Section. m 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

i 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issueSn 
the first instance. 

252 

Possession of altered coin by a 
person who knew it to be altered 
when he became possessed thereof. 

May arrest with¬ 
out warrant. 

Warrant. 

253 

Possession of Queen’s coin by a 
person who knew it to be altered 
when he became possessed thereof. 

Ditto . 

Ditto 

254 

Delivery to another of coin as 
genuine which, when first pos¬ 
sessed, the deliverer did not know- 
to be altered. 

Ditto 

Ditto 

255 

Couhterfeiting a Government stamp. 

Ditto . 

Ditto 

256 

Having possession of an instrument 
or material for the purpose of 
counterfeiting a Government 
stamp. 

Ditto . 

Ditto . 

2 57 

Making, buying or Belling instru¬ 
ment for the purpose of counter¬ 
feiting a Government stamp. 

Ditto 

Ditto 

258 

Sale of counterfeit Government 
stamp. 

Ditto . 

Ditto 

2 59 

Having possession of a counterfeit 
Government stamp. 

Ditto . 

Ditto . 

260 

Using as genuine a Government 
stamp known to be counterfeit. 

Ditto . 

Ditto . 

261 

Effacing any writing from a sub¬ 
stance bearing a Government 
stamp, or removing from a docu¬ 
ment a stamp used for it with 
intent to cause loss to Govern¬ 
ment. 

Ditto 

Ditto 

262 

Using a Government stamp known 
to have been before used. 

Ditto . 

Ditto . 

263 

Erasure of mark denoting that stamp 
has been used. 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 
hail able 
or not. 

Whether 
compound - 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
tnable. 

Not bail- 
able. 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 5 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine of ten times the value 
of the coin. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Bailable ... 

Ditto 

Transportation for life, or 
imprisonment of either 
description for io years, 
and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Ditto . 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 yeai* 3 , or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 
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XIII. 


Chapter 

XIV. 


E 

CHAPTER XIII.—OFFENCES RELATING 

Section. * 

2 

Offence. 

3 

Whether the 
'police may 
arrest icithout 
icarrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

264 

Fraudulent use of false instrument 

Shall not arres$ 

Summons 


for weighing. 

without warrant.' 

s 

265 

Fraudulent use of false weight or 
' measure. 

Ditto ...* 

Ditto . 

266 

Being in possession of false weights 
or measures for fraudulent use. 

Ditto . 

Ditto .. 

2 67 

Making or selling false weights or 

Ditto . 

Ditto . 


measures for fraudulent use. 

\ 



CHAPTER XIV.—OFFENCES AFFECTING THE PUBLIC 

* 

269 

Negligently doing any act known to May arrest with- 
be likely to spread infection of any out warrant. 

Summons 

... 

disease dangerous to life. 



270 

Malignantly doing any act known 
to be likely to spread infection of 
any disease dangerous to life. 

Ditto ... . 

Ditto 

271 

Knowingly disobeying any quaran¬ 

Shall not arrest. 

Ditto . 


tine rule. 

without warrant. 

t 

4 s 

272 

Adulterating food or drink intended 
for sale, so as to make the same 
noxious. 

Ditto „ . 

Ditto . 

273 

Selling any food or drink as food and 
drink knowing the same to be 
noxious. 

Ditto . 

Ditto 

274 

Adulterating any drug or medical 
preparation intended for sale so 
as to lessen its efficacy, or to 
change its operation, or to make 
it noxious. 

Ditto . 

Ditto 

1 

2 75 

Offering for sale or issuing from a 
dispensary any drug or medical 
preparation known to have been 
adulterated. 

Ditto . 

Ditto ,, t% 

276 

Knowingly selling or issuing from a 
dispensary any drug or medical 
preparation as a different drug or . 
medical preparation. 

Ditto 

Ditto 
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TO WEIGHTS AND MEASURES. 


5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not . 

Punishment under the 
Indian Penal Code. 

By tohat Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

1 

HEALTH, 

SAFETY, CONVENIENCE, DECENCY AND MORALS. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine of 1,000 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Ditto ... . 

Ditto. 

Ditto 

Ditto 

Ditto ... . 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 


<SL 

Schedule 

II 

continued. 

Chapter 

XIII. 


Chapter 

XIY. 
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<SL 


II 


XIV 


E I 

* , 2 

\ 3 

4 

d. s * 

o 

•t* 

*** 

l (g 

l 

Offence. 

Whether the 
j police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

2 77 

Defiling the water of a public spring 
or reservoir. 

May arrest with¬ 
out warrant. 

Summons 

oo 

• <N 

Making * atmosphere noxious to 
health. • 

Shall not arrest 
without warrant. 

Ditto . 

279 

Driving or riding on a public way so 
rashly or negligently a3 to en¬ 
danger human life, etc. 

May arrest with¬ 
out warrant. 

Ditto . . 

' 280 

Navigating any vessel so rashly or 
negligently as to endanger human 
life, etc. 

Ditto . 

Ditto . 

281 

Exhibition of a false light, mark or 
buoy. 

Ditto . 

Warrant. 

282 

Conveying for hire any person by 
water, in a vessel in such a state, 
or so loaded, as to endanger his 
life. 

Ditto . 

Summons 

283 

Causing danger, obstruction or injury, 
in any public way or line of navi¬ 
gation. 

Ditto 

Ditto . 

2 84 

Dealing with any poisonous sub¬ 
stance so as to endanger human 
life, etc. 

Shall not arrest 
without warrant. 

Ditto . 

285 

Dealing with fire or any combustible 
matter so as to endanger human 
life, etc. 

May arrest with¬ 
out warrant. 

Ditto . 

2S6 

So dealing with any explosive sub¬ 
stance. 

Ditto . 

Ditto . 

287 

So dealing with any machinery ... 

Shall not arrest 
without warrant. 

Ditto . 

288 

289 

A person omitting to guard against 
probable danger to human life by 
the fall of any building over 
which he haB a right entitling him 
to pull it down or repair it. 

A person omitting to take order with 
any animal in his possession, so as 
to guard against danger to human 
life, or of grievous hurt, from 
such animal. 

Ditto . 

s % 

May arrest with¬ 
out warrant. 

« 

Ditto . 

Ditto 
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6 

i 

8 

Whether 
bailable 
or not. 

Whether 
compound - 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

9 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 3 months, 
or line of 500 rupees, or 
both. 

Any Magistrate. 

Ditto 

Ditto 

Fine of 500 rupees 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, 
or fine of 1,000 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, or 
fine, or both. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine of 1,000 rupees, or 
both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Fine of 200 rupees. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 6 months, or 
fine of 1,000 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Any Magistrate. 

Ditto 

Ditto 

Ditto . . 

Ditto. 

Ditto 

Ditto 

Ditto 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Ditto . 

Any Magistrate. 

——-- 
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Schedule 

II 
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Chapter 

xrv 
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<SL 


II 


XIV 


Chapter 

XV. 


I 

2 

3 

4 

Section. 

Offence. 

Whether tfie 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

290 

Commifeting a public nuisance 

Shall not arrest 
without warrant. 

Summons 

291 

Continuance of nuisance after in¬ 
junction to discontinue. 

May arrest with¬ 
out warrant. 

Ditto . 

292 

Sale etc. of obscene books, etc. 

Ditto 

Warrant... 

293 

Having in possession obscene book 
etc. for sale or exhibition. 

Ditto 

Ditto . 

294 

Obscene songs 

Ditto . 

Ditto 

294A 

Keeping a lottery office . 

Shall not arrest 
without warrant. 

Summons 


Publishing proposals relating to 
lotteries. 

Ditto 

Ditto . 

CHAPTER XV.—OFFENCES 

295 

Destroying, damaging, or defiling a 
place of worship or sacred object 
with intent to insult the religion 
of any class of persons. 

May arrest with¬ 
out warrant. 

Summons 

296 

Causing a disturbance to an assembly 
engaged in religious worship. 

Ditto 

Ditto 

297 

Trespassing in place of worship or 
septilchre, disturbing funeral, with 
intention to wound the feelings or 
to insult the religion of any person, 
or offering indignity to a human 
corpse. 

Ditto . 

Ditto 

VO 

00 

Uttering any word or making any 
sound in the hearing, or making 
any gesture, or placing any object 
in the sight, of any person, with 
intention to wound his religious 
feeling. 

Shall not arrest 
without warrant. 

Ditto 
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Schedule 
II 

continued. 


Chapter 

XVI. 


CHAPTER XVI.—OFFENCES 
Of Offences 


I 

2 * 

3 

4 

Section. 

Offence ., 

Whether the 
police may 
arrest icithout 
zoarrant or not* 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

302 

Murder . . 

May arrest with¬ 
out warrant. 

Warrant. 

303 

Murder by a person under sentence 
of transportation for life. 

Ditto . 

Ditto . 

304 

Culpable homicide not amounting to 
murder, if act by which the death 
is caused is done with intention of 
causing death, etc. 

Ditto . 

Ditto ... 

> 

If act is done with knowledge that 
it is likely to cause death, but 
without' aliy intention to cause 
death, etc. 

Ditto 

Ditto . 

3 ° 4 A 

Causing death by rash or negligent 
act. 

Ditto . 

Ditto 

305 

Abetment of suicide committed by a 
child, or insane or delirious person, 
or an idiot, or a person intoxi¬ 
cated. 

Ditto . 

Ditto . 

306 

Abetting the commission of suicide 

Ditto . 

Ditto 

307 

Attempt to murder ... 

Ditto 

Ditto 


If such act cause hurt to any person 

Ditto 

Ditto *. 


Attempt by life-convict to murder, 
if hurt is caused. 

Ditto 

Ditto 

308 

Attempt to commit culpable homi¬ 
cide. 

Ditto . 

Ditto . 


If such act cause hurt to any person 

Ditto 

Ditto 

309 

Attempt to commit suicide 

Ditto . 

Ditto 

3 ii 

Eeing a thug ... .... 

Ditto . 

Ditto 
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•«><SL 


AFFECTING THE HUMAN BODY. 

affecting Life. 


Schedule 

II 

continued. 


5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail¬ 
able. 

Not com- 
poundable. 

Death, or transportation for 
life, and fine. 

Court of Session. 

Ditto 

Ditto 

Death . 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de¬ 
scription for io years, and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for io years, or 
fine, or both. 

Ditto. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Not bail¬ 
able. 

Ditto 

Death, or transportation for 
life, or imprisonment for 
io years, and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for io years and 
fine 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Transportation for life, or as 
above. 

Ditto. 

Ditto 

Ditto 

Death, or as above 

Ditto. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto ... ; 

Simple imprisonment for I 
year, or fine, or both. 

Presidency Magistrate or 
Magistrate of tho first 
or second class. 

Not bail¬ 
able. 

Ditto ... ' 

Transportation for life and Court of Session, 
fine. 


Chapter 

XVI. 


X 2 
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II 
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Chapter 

XVI 

continued. 
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Of the Causing of Miscarriage ; of Injuries to Tinhorn Children; 

1 

2 

3 

4 

si • 


Whether the 

Whether 

Offence. 

police mag 
arrest without 

a warrant or 
a summons shall 

Vi 


warrant or not. 

ordinarily issue in 

4 '* ‘ 

the first instance. 

3 12 

Causing miscarriage ... 

Shall not arrest 

Warrant ' 

without warrant. 



If the woman be quick with child... 

Dit’to 

Ditto 

313 

Causing miscarriage without woman’s 

Ditto 

Ditto 

\ 

consent. * % 


• 

314 

Death caused by an act done with 

Ditto 

Ditto 


• intent to cause miscarriage. 




If act done without woman’s consent 

Ditto 

Ditto . 

315 

Act done with intent to prevent a 

Ditto 

Ditto 

child being born alive, or to cause 
it to die after its birth. 




316 

Causing death of a quick unborn 

Ditto 

Ditto 

> 

child by an act amounting to cul¬ 
pable, homicide. 


• 

3 T 7 

Exposure of a child under 12 years 

May arrest with¬ 

Ditto 


of age by parent or person having 
care of it, with intention of wholly 

out warrant. 

t 


f 8 

abandoning it. 

Concealment of birth by secret.dis¬ 

Ditto 

Ditto 

posal of dead body. 



—— s*" 1 -. 

Of Hurt. 

323 

.Voluntarily causing hurt ... 

Shall not arrest 
without warrant. 

W 

1 

I 

CD 

324 

Voluntarily causing hurt by danger¬ 
ous weapons or means. 

May arrest with¬ 
out warrant. 

Ditto 
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of the Exposure of Infants 

; and of the Concealment of Births. 

5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compoundable 
or not. 

Punishment under the 
Indian Penal Code. 

By. what Court 
tHable. 

Bailable ... 

Not compound- 
able. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session. 

Ditto 

Ditto. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Not bail¬ 
able. 

Ditto. 

Transportation for life, or 
imprisonment of either 
description for io years 
and fine. 

Ditto. 

Ditto 

Ditto. 

Imprisonment of either de¬ 
scription for io years and 
fine. 

Ditto. 

Ditto 

Ditto. 

Transportation for life, or 
as above. 

Ditto. 

Ditto 

Ditto ... 

Imprisonment of either de¬ 
scription for io years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto. 

Imprisonment of either de¬ 
scription for io years and 
fine. 

Ditto. 

Bailable ... 

Ditto. 

Imprisonment of either de¬ 
scription for 7 y ear3 > or 
fine, or both. 

Ditto. 

Ditto 

Ditto. 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Court of Session, Pre¬ 
sidency Magistrate 
or Magistrate of the 
first or second class. 

Of Hurt. 

Bailable ... 

Ditto 

Compoundable. 

Compoundable 
when permis¬ 
sion is given 
by the Court 
before which 
a prosecution 1 
is pending. , 

Imprisonment of either de¬ 
scription for i year, or 
fine of i,ooo rupees, or 
both. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Any Magistrate. 

Court of Sessiou, Pre¬ 
sidency Magistrate 
or Magistrate of the 
first or second class. 


(si, 


Schedule 

II 

continued. 


Chapter 

XYI 

continued. 
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Schedule 

II 

continued. 

Chapter 

XVI 

continued. 


1 

e 

•2 

§ 

CQ 

2 ' 

Offence. 

3 

Whether the 
police may 
arrest without 
ivarrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

3^5 

Voluntarily causing grievous hurt 

May arrest with¬ 
out warrant. 

Summons 

326 

Voluntarily causing giiovouB hurt 
by dangerpus weapons or means. 

Ditto 

Ditto 

337 

Voluntarily causing hurt to extort 
property or a valuable security, or' 
to constrain to do anything which 
i 3 illegal or which may facilitate 
tlie commission of an offence. 

Ditto . 

Warrant ... 

328 

Administering stupefying drug with 
intent to cause hurt, etc. 

Ditto 

Ditto 

329 

Voluntarily causing grievous hurt to 
extort property or a valuable se¬ 
curity, or to constrain to do any¬ 
thing which is illegal, or whicli 
may facilitate the commission of 
an offence. 

Ditto 

Ditto 

330 

Voluntarily causing hurt to extort 
confession or information, or to 
compel restoration of property, etc. 

Ditto 

Ditto . 

331 

Voluntarily causing grievous hurt 
to extort confession or information, 
or tocompelrestoration of property, 

etc. 

Ditto . 

Ditto 

332 

Voluntarily causing hurt to deter 
public servant from his duty. 

Ditto . 

Ditto . 

333 

Voluntarily causing grievous hurt to 
deter public servant from his duty. 

Ditto . 

Ditto ... 

334 

Voluntarily causing hurt on gTavo 
and sudden provocation, not in¬ 
tending to hurt any other than the 
person who gave the provocation. 

Shall not arrest 
without warrant. 

Summons 

335 

Causing grievous hurt on grave and 
sudden provocation, not intending 
to hurt any other than the person 
who gave the provocation. 

May arrest with¬ 
out warrant. 

Ditto . 


















MINlSr^ 



TABULAR STATEMENT OF OFFENCES. 311 


5 

6 

7 

8- 

Whether 
bailable 
or not. 

Whether 
compoundable 
or not . 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable. 

Not compound- 
able. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
fir^t or second class. 

•Not bail¬ 
able. 

Ditto. 

Transportation for life, or 

imprisonment of either 
description for io years 

and fmo, 

Court of Session, Pre¬ 
sidency Magistrate 
or Magistrate of the 

, first clafl@. s 

Ditto ... 

Ditto. 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Court of Session. 

Ditto ... 

Ditto ... ... 

Ditto ... ... .!«. 

Ditto. 

Ditto ... 

Ditto ... 

Transportation for \ life, or 
imprisonment of ' either 
description for io years 
and. fine. 

Ditto. 

Bailable ... 

Ditto. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

. > 

\ 

\ 

‘Not bail¬ 
able. 

Ditto. 

Imprisonment of either de¬ 
scription for N 10 years and 
fine. 

Ditto. 

Bailable ... 

Ditto. 

InipriBonnu nt of cither tlo- 

Bcriptioju for 3 years, or 
fine, or both. 

Court of Rcaston, Pio- 
sidoncy Magistrate 
or Magistrate of the 
first class. 

Not bail¬ 
able. 

Bailable ... 

Ditto. 

Compoundable. 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Imprisonment of cither de¬ 
scription for 1 month, or 
fine of 500 rupees, or both. 

Court of Session. 

Any Magistrate. 

Ditto 

Compoundable 
when permis¬ 
sion is given 
by the Court 
before which 
a prosecution 
is pending. 

Imprisonment of either de¬ 
scription for 4 years, or 
fine of 2,000 rupees, or 
both. 

% 

Court of Session, Pre¬ 
sidency Magistrate 
.of Magistrate of the 
brat or second class. 
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II 
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Chapter 

XVI 

continued. 
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Schedule 

II 

continued. 


Chapter 

XYI 

continued. 
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I 

2 

3 

4 

Section. 

Offence. 

Whether the 
'police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

336 

Doing any act which endangers 
human life or the j>ersonal safety 
of others. 

May arrest with¬ 
out warrant. 

Summons 

337 

Causing hurt by an act which en¬ 
dangers human life, etc. 

Ditto 

Ditto 

338 

Causing grievous hurt by an act 
which endangers human life, etc. 

Ditto 

Ditto . 

Of Wrongful Restraint 

34 f 

Wrongfully restraining any person 

May arrest with¬ 
out warrant. 

Summons 

34 2 

Wrongfully confining any person ... 

Ditto 

Ditto 

343 

Wrongfully confining for three or 
more days. 

Ditto 

Ditto . 

344 

Wrongfully confining for ten or more 
days. 

Ditto 

Ditto 

345 

Keeping any person in wrongful 
confinement, knowing that a writ 
has been issued for his liberation. 

Shall not arrest 
without warrant. 

Ditto 

346 

Wrongful confinement in secret ... 

May arrest with¬ 
out warrant. 

Ditto 

347 

Wrongful confinement for the pur¬ 
pose of extorting property, or con** 
straining to an illegal act, etc. 

Ditto 

Ditto . 

348 

Wrongful confinement for the pur¬ 
pose of extorting confession or 
information, or of compelling re¬ 
storation of property, etc. 

Ditto 

Ditto 































TABULAE, STATEMENT OF' OFFENCES. 


3 1 ' 


rq .Tiffs' 

5 

Whether 
bailable 
or not. 

6 

Whether 
comjpoundMe 
; or not. ‘ 

7 

Punishment under the 
Indian Penal .Code. 

’ ' 8 

By ichat Court 

\ triable. 

\ 

Bailable ... 

Not compound- 
able. ' 

Imprisonment of either 
description for 3 months, 
or fine of 250 rupees, or 
both. 

Any Magistrate. 

Ditto 

Compoundable 
when permis¬ 
sion is given 
by the Court 
before which 
a prosecution 
is pending. 

Imprisonment of either 
description for 6 months, 
or fine of 500 rupees, or 
both. 

.Presidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto. 

Imprisonment of either 
description for 2 years, 
or fine of 1,000 rupees, or 
both. 

Ditto. 


and Wrongful Confinement. 


Bailable ... 

Compoundable. 

Simple imprisonment for 
1 month, or fine of 500 
rupees, or both. 

Ditto 

Ditto ... 

Imprisonment of * either 
description for 1 year, or. 
fine of i,ooo rupees, or 
both. 

Ditto 

Not compound- 
able. 

Imprisonment of either 
description for 2 years 
and fine. 

Ditto 

Ditto. 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Ditto 

Ditto. 

Imprisonment of either 
description for 2 years, 
in addition to imprison¬ 
ment under any other 
section. 

Ditto 

Ditto. 

Ditto .\ ••• 

Ditto 

Ditto ... 

ImpriBonmeut of either de¬ 
scription for*- 3 years and 
fine. ' 

Ditto 

Ditto. 

Ditto 

\ 

_‘— --—,- 


Any Magistrate. 


Presidency Magistrate 
or Magistrate of the 
' firat or Second class. ■. 


Ditto. 


Court of Session, Pre¬ 
sidency Magistrate j 
or Magistrate of the j 
first or second class. 

Ditto.' 


Ditto. 


Ditto: 


Court of Session, Pre¬ 
sidency Magistrate 1 
or Magistrate of the 
first alaas. 
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Chapter 

XVI 
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Schedule 

II 

continued. 

Chapter 

XVI 

continued. 


Of Criminal 

i 

— 2 

3 

3 

Section. 

Offence. 

Whether the 
police mag 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

352 

Assault or U 3 e of criminal force 
otherwise than on grave provoca¬ 
tion. 

Shall not arrest 
without warrant. 

Summons 

353 

Assault or use of criminal force to 
deter a public servant from dis¬ 
charge of hiB duty. 

May arrest with¬ 
out warrant. 

Warrant. 

354 

Assault or use of criminal force to a 
woman with intent to outrage her 
modesty. 

Ditto . 

Ditto . 

355 

Assault or criminal force with intent 
to dishonour a person, otherwise 
than on grave and sudden provo¬ 
cation. 

Shall not arrest 
without warrant. 

Summons 

356 

Assault or criminal force in attempt 
to commit theft of property worn 
or carried by a person. 

May arreRt with¬ 
out warrant. 

Warrant. 

35? 

Assault or use of criminal force in 
attempt wrongfully to confine a 
person. 

Ditto 

Ditto . r 

358 

Assault or use of criminal force on 
grave and sudden provocation. 

Shall not arrest 
without warrant. 

Summons 

Of Kidnapping, Abduction , 

363 

Kidnapping ... 

May arrest with¬ 
out warrant. 

Warrant... 

364 

Kidnapping or abducting in order 
to murder. 

Ditto . 

Ditto . 

365 

Kidnapping or abducting with in¬ 
tent secretly and wrongfully to 
confine a person. 

Ditto . 

Ditto . 

366 

Kidnapping or abducting a woman 
to compel her marriage or to cause 
her defilement, etc. 

Ditto . 

Ditto . 

367 

Kidnapping or abducting in order 
to subject a person to grievous 
hurt, slavery, etc. 

Ditto . 

Ditto . 
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5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Compound- 

able. 

Imprisonment of either de¬ 
scription for 3 months, 
or fine of 500 mpee3, or 
both. 

Any Magistrate. 

Ditto 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of tho first 
or second class.. 

Ditto 

Ditto . ... 

Ditto .... 

Ditto. v \ 

Ditto ... 

Compound- 

able. 

Ditto ... . 

s * 

Ditto. 

» 

Not bail¬ 
able. % 

Not com- 
poundable. 

Ditto ... 

Any Magistrate. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for I year, or 
fine of 1,000 rupees, or 
both. 

Ditto. 

\ 

Ditto ... 

Compound- 

able. 

Simple imprisonment for 1 
month, or fine of 200 ru¬ 
pees, or both. 

Ditto. 

Slavery and Forced Labour. 

Not bail¬ 
able. 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Transportation for life, or 
rigorous imprisonment 

for 10 years and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either 
description for 7 7 eara 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Ditto 

Ditto 

Ditto ... 

Ditto. 
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I 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a icarrant or 
a summons shall 
ordinarily issue in 
the first insta nce. 

368 

Concealing or keeping in confine¬ 
ment a kidnapped person. 

May arrest with¬ 
out warrant. 

Warrant. 

369 

Kidnapping or abducting a child 
with intent to take property from 
the person of such child. 

Ditto ... ' ... 

Ditto 

370 

Buying or disposing of any person 
as a slave. 

Shall not arrest 
without warrant. 

Ditto . 

371 

Habitual dealing in slaves 

May arrest with¬ 
out warrant. 

Ditto . 

37 2 

Selling or letting to hire a minor 
for purposes of prostitution, etc. 

Ditto . 

Ditto . 

373 

Buying or obtaining possession of a 
minor for the same purposes. 

Ditto 

Ditto 

■374 

Unlawful compulsory labour 

Ditto . 

Ditto . 

Of Rape. 

376 

Rape ... 

May arrest with¬ 
out warrant. 

Warrant ... 

Of Unnatural Offences. 

377 

Unnatural offences. 

May arrest with¬ 
out warrant. 

Warrant ... 



CHAPTER XVII.—OFFENCES 


Of Thefts. 


379 


May arrest with¬ 
out warrant. 

Warrant ... 

380 

Theft in a building, tent or vessel • 

Ditto . 

Ditto . 

















































TABULAR STATEMENT OP OFFENCES. 


P/ 


5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

j By what Court 
triable. 

Not bail¬ 
able. 

Not com* 
poundable. 

Punishment for kidnapping 
or abduction. 

Court of Session. 

, i 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Bailable ... 

Ditto 

Ditto 

Ditto. 

Not bail¬ 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for io years 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for io years 
and fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto ... 

Ditto 

Ditto *.» 

Ditto. 

Bailftblo ■ .. 

Com pou not¬ 
able. 

Imprisonment of either de¬ 
scription for i year, or 
fine, or both. 

Any Magistrate. 

Of Rape. 

Not bail¬ 
able. 

Not com- 
poundable. 

Transportation for life, or 
imprisonment of either 
description for io years, 
and fine. 

Court of Session. 

Of Unnatural Offences. 

Not bail¬ 
able. 

Not com- 
poundable. 

Transportation for life, or 
imprisonment of either 
description for io years, 
and fine. 

Court of Session. 

AGAINST 

PROPERTY. 




Of Theft. 


Not bail¬ 
able. 

Not com 
poundable. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Any Magistrate.. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

% 
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Schedule 

II 

continued . 

Chapter. 

XVI 
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Chapter 

XVII. 
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Schedule 

II 

continued. 


Chapter 

XYII 

continued. 


I 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

38 i 

Theft by clerk or servant of property 
in possession of master or em¬ 
ployer. 

May arrest with¬ 
out warrant. 

Warrant ... 

382 

Theft, preparation having been made 
for causing death, or hurt, or re¬ 
straint, or fear of death, or of hurt 
or of restraint, in order to the 
committing of such theft or to re¬ 
tiring after committing it, or to 
retaining property taken by it. 

Ditto . 

Ditto 

Of 'Extortion. 

384 

Extortion 

Shall not arrest 
without warrant. 

Warrant . 

385 

Putting or attempting to put in fear 
of injury, in order to commit ex¬ 
tortion. 

Ditto . 

Ditto . 

3*6 

Extortion by putting a person in 
fear of death or grievous hurt. 

Ditto . 

Ditto . 

387 

Putting or attempting to put a 
person in fear of death or grievouB 
hurt, in order to commit extortion. 

Ditto . 

Ditto 

388 

Extortion by threat of accusation of 
an offence punishable with death, 
transportation for life, or imprison¬ 
ment for 10 years. 

Ditto 

Ditto . 


If the offence threatened be an un¬ 
natural offence. 

Ditto . 

Ditto . 

389 

Putting a person in fear of accusa¬ 
tion of offence punishable with 
death, transportation for life, or 
with imprisonment for 10 years, 
in order to commit extortion. 

Ditto 

Ditto . 


If the offence be an unnatural offence 

Ditto 

Ditto ... 


Of Robbery 

39 2 

Robbery . 

.May arrest with¬ 
out warrant. 


Warrant. 































TABULAR STATEMENT OF OFFENCES. 


319 


<§L 


5 

6 

7 

8 

TlHiether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable . 

Not bail¬ 
able. 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Rigorous imprisonment for 
10 years and fine. 

Court of Session. 

Of Extortion. 

Bailable ... 

Not com¬ 
pound able. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court' of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 

f 

Not bail¬ 
able. 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life 

Ditto. 

and Dacoity. 



Not bail¬ 
able. 

Not com- 
poundable. 

Rigorous imprisonment for 
10 years and fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 


Schedule 

II 

continued. 

Chapter 

XVII 

continued. 
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Schedule 
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XVII 
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THE CODE OF CRIMINAL PROCEDURE. 


I 

2 

3 

4 

Section. 

Offence. 

Whether the 
'police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 


If committed on the high-way be¬ 
tween sunset and sunrise. 

May arrest with¬ 
out warrant. 

Warrant... 

393 

Attempt to commit robbery 

Ditto ... ... 

Ditto . 

394 

Person voluntarily causing hurt in 
committing or attempting to com¬ 
mit robbery, or any other person 
jointly concerned in such robbery. 

Ditto 

Ditto . 

395 

Dacoity 

Ditto 

Ditto 

396 

Murder in dacoity ... 

Ditto 

Ditto . 

397 

Robbery or dacoity, witli attempt to 
cause death or grievous hurt. 

Ditto . 

Ditto 

39 s 

Attempt to commit robbery or 
dacoity when armed with deadly 
weapon. 

Ditto 

Ditto 

399 

Making preparation to commit 
dacoity. 

Ditto 

Ditto 

400 

Belonging to a gang of persons asso¬ 
ciated for the purpose of habit¬ 
ually committing dacoity. 

Ditto 

* 

Ditto 

401 

Belonging to a wandering gang of 
persons associated for the purpose 
of habitually committing thefts. 

Ditto . ... 

Ditto . 

> 

V * 

402 

Being one of five or more persons 
assembled for the purpose of 
committing dacoity. 

Ditto 

Ditto ... ' 

Of Criminal Mis- 

403 

Di'honest misappropriation of move¬ 
able property, or converting it to 
one’s own use. 

Shall not arrest 
without warrant. 

Warrant. 

404 

Dishonest misappropriation of pro¬ 
perty, knowiug that it was in pos¬ 
sesion of a deceased person at hie 
death, and that it 1ms not wince 
been in the possession of auy 
person legally entitled to it. 

Ditto 

1 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

BHiether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By ivhat Court 
triable. 

Not bail¬ 
able. 

Not coin- 
poundable. 

Rigorous imprisonment for 
14 years and fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Rigorous imprisonment for 
7 years and fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
rigorous imprisonment for 
10 years, and fine. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Court of Session. 

Ditto 

Ditto 

Death, transportation for 
life, or rigorous imprison¬ 
ment for 10 years, and 
fine. 

Ditto. 

Ditto 

Ditto 

Rigorous imprisonment for 
not less than 7 years. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Rigorous imprisonment for 
10 years and fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
rigorous imprisonment for 
10 years, and fine. 

Ditto. 

Ditto 

Ditto 

Rigorous imprisonment for 
7 years and fine. 

Ditto. 

Ditto 

Ditto 

Ditto *. 

Ditto. 

appropriation of Property. 

Bailable ... 

Ditto 

Not eom- 
poundable 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 


Any Magistrate. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 
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Schedule 
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Chapter 

XVII 
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Schedule 

II 

continued. 

Chapter 

XVII 

continued. 


I 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance . 

4°5 

If by clerk or person employed by 
deceased. 

Shall not arrest 
without warrant. 

Warrant. 

1 




Of Criminal 

406 

Criminal breach of trust . 

May arrest with¬ 
out warrant. 

Warrant... 

407 

Criminal breach of trust by a carrier, 
wharfinger, etc. 

Ditto 

Ditto 

408 

Criminal breach of trust by a clerk 
or servant. 

Ditto . 

Ditto 

409 

Criminal breach of trust by public 
servant or by banker, merchant 
or agent, etc. 

Shall not arrest 
without warrant. 

Ditto . 

Of (he Receiving 

4 11 

Dishonestly receiving stolen pro¬ 
perty, knowing it to be stolen. 

May arrest with¬ 
out warrant. 

Warrant.. * 

412 

Dishonestly receiving stolen pro¬ 
perty, knowing that it was ob¬ 
tained by dacoity. 

Ditto 

Ditto ... ... 

413 

Habitually dealing in stolen pro¬ 
perty. 

Ditto 

Ditto . 

414 

Assisting in concealment or disposal 
of Btolen property, knowing it to 
be stolen. 

Ditto . 

Ditto . 

Of Cheating. 

417 

Cheating 

Shall not arrest 
without warrant. 

Warrant. 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not . 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Breach of Trust. 

Not bail¬ 
able. 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto . 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for io years, 
and fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

of Stolen Property. 

Not bail¬ 
able. 

Not cora- 
poundable. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation for life, or 
rigorous imprisonment for 
io years and fine. 

Transportation for life, or 
imprisonment of either 
description for io years, 
and fine. 

Imprisonment of cither de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session. 

Ditto . 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of tho first 
or second class. 

Of Cheating. 

Bailable 

Not com- 
poundable. 

Imprisonment of either de- 
scription for I year, or j 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 


Schedule 

II 

continued. 

Chapter 

XVII 

continued. 
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Schedule 

ii 

continued. 

Chapter 

XVII 

continued. 

% 


• Section. *-« * 

2 

Offence . 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

418 

Cheating a person whose interest the 
offender was bound, .either by law 
or by legal contract, to protect. 

Shall not arrest 
• without warrant. 

Warrant. 

419 

Cheating by personation . 

Ditto 

Ditto 

42a 

Cheating and thereby dishonestly 
inducing delivery of property, or 
the making, alteration or destruc¬ 
tion of a valuable security. 

Ditto . 

Ditto . 



Of Fraudulent Deeds and 

421 

Fraudulent removal or concealment 

Shall not arrest 

Warrant... 

of property, etc., to prevent dis¬ 
tribution among creditors. 

without warrant. 



‘ 


422'' 

Fraudulently preventing from being 
made available for his creditors a 
debtor demanddue to the offender. 

Ditto . 

Ditto . 

4 2 3 

Fraudulent execution of deed of 
transfer containing a false state¬ 
ment of consideration. 

Ditto . 

Ditto ... .1. 

424 

Fraudulent removal or concealment 
of property of himself or any other 
person, or assisting in the doing 
thereof, or dishonestly releasing 
any - demand or claim to which he 
is entitled. 

Ditto 

Ditto . 


Of Mischief. 


426 

Mischief .. . 

Shall not arrest 

Summons 

without warrant. 


427 

Mischief,.and thereby causing dam¬ 
age to the amount of 50 rupees or 

Ditto 

Warrant. 


upwards. 



428 

Mischief by killing, poisoning, 
maiming or rendering useless any 
an i trial of the value of io rupees 

May arrest with¬ 
out warrant. 

\ 

Ditto 


or upwards. 4 






































TABULAR STATEMENT OF OFFENCES. 



5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compoundable 
or not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail¬ 
able. 

Not compound- 
able. 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Pre¬ 
sidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto. 

Ditto . 

Ditto. 

Ditto 

Ditto. 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Pre¬ 
sidency Magistrate 
or Magistrate of 
the first class. 

Dispositions of Property. 

Bailable ... 

Not compound- 
able. 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magis¬ 
trate or Magistrate 
of the first or 
second class. 

Ditto 

Ditto. 

Ditto 

Ditto. 

Ditto 

Ditto ... 

Ditto 

Ditto. 

Ditto 

Ditto. 

Ditto . 

Ditto. 

Of Mischief. 

Bailable ... 

Ditto 

Compoundable 
when the only 
loss or damage 
caused is Iobs 
or damage to 
a private per¬ 
son. 

Ditto. 

Imprisonment of either de¬ 
scription for 3 months, or 
fine, or both. 

Imprisonment of either de¬ 
scription for 2 years, or, 
fine, or both. 

Any Magistrate. 

Presidency Magis¬ 
trate or Magistrate 
of the first or 
second class. 

Ditto 

Not compound- 
uble. 

Ditto 

1 

Ditto. 


Schedule 

II 

continu l. 


Chapter 

XVII 

continued. 
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Schedule 
II 

continued. 

Chapter 

XVII 

continued. 


.Section. *+ 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
tcarrant or not. 

* 

Whether 

Or to arrant or 
a summons shall 
ordinarily issue in 
the first instance. 

429 

Mischief by killing, poisoning, 
maiming or rendering useless any 

May, arrest with¬ 
out warrant. 

Warrant... 


elephant, camel, horse, etc., what¬ 
ever may be its value, or any other 




animal of the value of 50 rupees 


v * 


or upwards. 



' 43 ° 

Mischief by causing diminution of 
supply of water for agricultural 
purposes, etc.' 

Ditto .. 

Ditto . 

431 

Mischief by injury to public road, 

Ditto . 

Ditto 


bridge, navigable river or navi-‘ 
gable channel, and rendering it 
impassable or less safe for travel¬ 
ling or conveying property, 



432 

Mischief by causing inundation or 
obstruction to public drainage, 
attended with, damage. 

Ditto .. , 

Ditto . 

433 

Mischief by destroying or moving 
or rendering less useful a light¬ 
house or seamark, or by exhibiting 
false lights. 

Ditto ’. 

Ditto . 

434 

Mischief by destroying or moving 
etc. a landmark fixed by public 
authority. 

Shall not arrest 
without warrant. 

Ditto . 

435 

* 

Mischief by fire or explosive sub¬ 
stance with intent to cause damage 
to amount of 100 rupees or up¬ 
wards, or, in case of agricultural 
r produce, 10 rupees or upwards. 

May arrest with* 
out warrant. 

Ditto 

43 ^ 

Mischief by fire or explosive sub¬ 
stance with intent to destroy a 
house, etc. 

Ditto 

Ditto 

437 

Miftchief with intent to destroy or 
make unsafe a decked vessel or a 
vessel of 20 tons burden. 

Ditto . 

Ditto 

438 

The mischief described in the last 
section when committed by fire-or 
, any explosive substance. 

Ditto*. . 

Ditto 

439 

Riinidng vessel ashore with intent 

Ditto 

Ditto 


to commit theft, etc. 



44 ° 

Mischief committed after prepara¬ 
tion mode; for causing death or 
hurt, etc. X 

Ditto 

Ditto 


1 
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- «Tt -KV / 

5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able ar 
not. 

Punishment under the 
Indian Penal Code. . 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 5 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, or 
fine, or both. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 1 year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second cla«B. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session. 

Not bail¬ 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

% 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of eithor de¬ 
scription for 5 years and 
fine. 

Ditto. 


Schedule • 
II 

continued. 


Chapter 

XYII 

continued. 
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Chapter 
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Of Criminal 

1 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a stimmons shall 
ordinarily issue in 
the first instance. 

447 

Criminal trespass .• 

May arrest with¬ 
out warrant. 

Summons 

448 

House-trespass . 

Ditto . 

Warrant... 

449 

House-trespass in order to the com¬ 
mission of an offence punishable 
with death. 

Ditto 

Ditto 

450 

House-trespass in order to the com¬ 
mission of an offence punishable 
with transportation for life. 

Ditto . 

Ditto . 

45 i 

House-trespass in order to the com¬ 
mission of an offence punishable 
with imprisonment. 

Ditto . 

Ditto 


If the offence is theft 

Ditto 

Ditto ... .,. 

452 

House-trespass, having made pre¬ 
paration for causing hurt, assault, 
etc. 

Ditto 

Ditto 

453 

Lurking house-trespass or house¬ 
breaking. 

Ditto 

Ditto . 

454 

Lurking house-trespass or house¬ 
breaking in order to the commis¬ 
sion of an offence punishable with 
imprisonment. 

Ditto 

Ditto 


If the offence is theft . 

Ditto . 

Ditto 

455 

Lurking house-trespass or house¬ 
breaking after preparation made 
for causing hurt, assault, etc. 

Ditto . 

Ditto 

# . 

456 

Lurking house-trespass or house¬ 
breaking by night. 

Ditto 

Ditto 
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Trespass. 




< Schedule 

! II 

5 

6 

7 

8 

continued. 

Whether 
bailable 
or not . 

Whether 
compound,- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Chapter 
XVII 
continued . 

Bailable 

Compound- 

able. 

Imprisonment’ of either de¬ 
scription for 3 months, or 
fine of 500 rupees, or both. 

Any Magistrate. 


Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 1 year, or 
fine of 1,000 rupees, or 
both. 

Ditto. 


Not bail¬ 
able. 

Not com- 
poundable. 

Transportation for life, or 
rigorous imprisonment for 
10 years and fine. 

Court of Session. 

r 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 


Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Any Magistrate. 


Not bail¬ 
able. 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

Ditto . 

Ditto. 


Ditto 

Ditto ... 

1 Imprisonment of either de¬ 
scription for 2 years and 
fine. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 10 years and 
fine. 

Ditto. 


Ditto 

Ditto 

% 

Ditto . 

Court of Session, Presi¬ 
dency, Magistrate or 
Magistrate of the first 
class. 


Ditto 

; Ditto 

Imprisonment of either de-. 
scription for 3 years and 
fine. 

Court of Session, Presi j 
dency Magistrate or j 
Magistrate of the first 
or second class. 
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•Schedule 

II 

continued. 

Chapter 

XVII 

continued. 


Chapter 

XVIII. 


I 

2 

3 

4 



Whether the 

Whether 

Sectior 

Offence. 

police may 
arrest without 
warrant or not. 

a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

457 ' 

Lurking house-trespass or house- 

May arrest with¬ 

Warrant. 


breaking by night in order to the 
commission of an offence punish- 

out warrant. 



able with imprisonment: 




If the offence is theft . 

Ditto ... ’ ... 

Ditto . 

458 

Lurking house-trespass or house- 

Ditto 

Ditto . 


breaking by night, after prepara¬ 
tion made for causing hurt, etc. 



459 

Grievous hurt caused whilst com- 

Ditto . 

Ditto . 

mitting lurking house-trespass or 
house-breaking. 




460 

Death or grievous hurt caused by 

Ditto . 

Ditto 

one of several persons jointly 
concerned in house-breaking by 




461 

night, etc. 

Dishonestly breaking open or un¬ 

Ditto 

Ditto . 

fastening any closed receptacle 
containing or supposed to contain 
property. 




462 

Being entrusted with any closed re¬ 

Ditto . 

Ditto 

ceptacle containing or supposed to 
contain any property, and fraud¬ 





ulently opening the same. 




CHAPTER XVIII.—OFFENCES 

RELATING TO 

465 

Forgery . 

Shall not arrest 
without warrant. 

Warrant. 

466 

Forgery of a record of a Court of 

Ditto . 

Ditto 

Justice or of a Register of births 
etc. kept by a public servant. 




467 

Forgery of a valuable security, will, 

Ditto 

Ditto 

or authority to make or transfer 
any valuable security, or to receive 





any money, etc. 

When the valuable security is a 

May arrest with¬ 

Ditto 


promissory note of the Govern¬ 
ment of India. 

out warrant. 

1 


468 

Forgery for the purpose of cheating 

Shall not arrest 
| without warrant. 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

< 

By tohat Court 
triable. 

Not bail¬ 
able. 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 5 years and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 14 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

DOCUMENTS AND TO TRADE OR PROPERTY-MARKS. 

Bailable ... 

Not coin* 
poundable. 

Imprisonment of either de¬ 
scription for 2 yeara, or 
fine, or both. 

Court of Session. 

Not bail¬ 
able. 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. , 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

| Ditto 

1 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 


Schedule 
II 


Chapter 

XYII 

continued. 


Chapter 

xtm. 
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Section. ►« 

2 

Offence . 

a 

Whether the 
'police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

469 

Forgery for the purpose of harming 
the reputation of any person, or 
knowing that it is likely to be 
used for that purpose. 

Shall not arrest 
without warrant. 

Warrant ... 

471 

Using as genuine a forged document 
which is known to be forged. 

Ditto . 

Ditto . 


When the forged document is a 
promissory note of the Govern¬ 
ment of India. 

May arrest with¬ 
out warrant. 

Ditto 

472 

Making or counterfeiting a seal, 
plate, etc. with intent to commit 
a forgery punishable under section 
467 of the Indian Penal Code, or 
possessing with like intent any 
such seal, plate, etc., knowing the 
same to be counterfeit. 

Shall not arrest 
without warrant. 

Ditto 

473 

Making or counterfeiting a seal, 
plate, etc. with intent to commit 
a forgery punishable otherwise 
than under Bection 467 of the 
Indian Penal Code, or possessing 
with like intent any such seal, 
plate, etc., knowing the same to 
be counterfeit. 

Ditto . 

Ditto . 

'474 

Having possession of a document, 
knowing it to be forged, with in¬ 
tent to use it as genuine; if the 
document is one of the description 
mentioned in section 466 of the 
Indian Penal Code. 

Ditto 

Ditto 


If the document is one of the de¬ 
scription mentioned in section 467 
of the Indian Penal Code. 

Ditto . 

Ditto . 

475 

; Counterfeiting a device or mark 
UBed for authenticating documents 
described in section 467 of the 
Indian Penal Code, or possessing 
counterfeit marked material. 

Ditto 

Ditto 

476 

Counterfeiting a device or mark 
used for authenticating documents 
other than those described in sec¬ 
tion 467 of the Indian Penal Code, 
or possessing counterfeit marked 
material. 

Ditto 

Ditto 

j 477 

Fraudulently destroying or defacing, 
or attempting to destroy or deface, 

] Ditto 

Ditto 


or secreting, a will, etc. 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

Py what Court 
triable . 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 3 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Punishment for forgery ... 

Ditto. 

Not bail¬ 
able. 

Ditto 

Ditto ... 

! Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 7 years, 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto . 

f 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de¬ 
scription for 7 years, and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years, and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de¬ 
scription for 7 years, and 
fine. 

Ditto. 


Schedule 

II 

continued. 


Chapter 
XVIII 
continued . 
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Schedule 

II 

continued. 

Chapter 

XVIII 

continued. 


Chapter 

XIX. 


Of Trade and 


Section, h 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

' 4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

482 

Using a false trade or property-mark 
with intent to deceive or injure 
any person. 

Shall not arrest 
without warrant. 

Warrant. 

4 8 3 

Counterfeiting a trade or property- 
mark used by another, with intent 
to cause damage or injury. 

Ditto . 

Ditto . 

484 

Counterfeiting a property-mark used 
by a public servant, or any mark 
used by him to denote the manu¬ 
facture, quality, etc, of any pro¬ 
perty. 

Ditto 

Summons 

485 

Fraudulently making or having pos¬ 
session of any die, plate, or other 
instrument for counterfeiting any 
public or private property or trade¬ 
mark. 

Ditto 

Ditto 

486 

Knowingly selling goods marked 
with a counterfeit property or 
trade-mark. 

Ditto . 

Ditto 

487 

Fraudulently making a false mark 
upon any package or receptacle 
containing goods, with intent to 
cause it to be believed that it 
contains goods which it does not 
contain, etc. 

Ditto . 

Ditto . 

488 

Making use of any such false mark 

Ditto 

Ditto . 

489 

Removing, destroying or defacing 
any property-mark with intent to 
cause injury. 

Ditto 

Ditto 


CHAPTER XIX.-CRIMINAL BREACH 


49° 


49 1 


Being bound by contract to render 
personal service during a voyage 
or journey, or to convey or guard 
any property or person, and volun¬ 
tarily omitting to do so. 

Being bound to attend on or supply 
tbe wants of a person who is 
helpless from youth, imsoundness 
of mind or disease, and voluntarily 
omitting to do so. 


Shall not arrest 
without warrant. 


Ditto 


Summons 


Ditto 
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-Pr operty -ma rhs. 


5 

Whether 
bailable 
or not . 

6 

Whether 
coinpound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

By what Court 
triable . 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, and 
fine. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
She, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of cither de¬ 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

OP CONTRACTS OF SERVICE. , 


Bailable ... 

Compound- 

able. 

- .^1 ■ ■ ■ ■ -- 

Imprisonment of either de¬ 
scription for i month, or 
fine of loo rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 3 months, or 
fine of 200 rupees, or both. 

Ditto* 


Schedule 

II 

continued. 

Chapter 

XVIII 

continued. 


Chapteb 

XIX. 
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Schedule 

II 

continued. 

Chapter 

XIX 

continued. 


Chapter 

XX. 


Section. *-* 

2 

Offence. 

3 

Whether the 
•police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

49 2 

Being bound by a contract to render ! 
personal service for a certain 
period at a distant place to which 
the employ^ is conveyed at the 
expense of the employer, and 
voluntarily deserting the service 
or refusing to perform the duty. 

Shall not arrest \ 
without warrant. 

Summons 



CHAPTER XX.— OFFENCES 

493 

A man bv deceit causing a woman 
not lawfully married to him to 
believe that she is lawfully married 
to him, and to cohabit with him 
in that belief. 

Shall not arrest 
without warrant. 

Warrant. 

494 

Marrying again during the lifetime 
of a husband or wife. 

Ditto 

Ditto . 

495 

, Same offence with concealment of 
the former marriage from the 
person with whom subsequent 
marriage is contracted. 

Ditto 

Ditto . 

49 < 

> A person with fraudulent intention 

Ditto 

Ditto 

going through the ceremony of 
being married, knowing that he is 
not thereby lawfully married. 



497 Adultery . 

Ditto . 

Ditto 

49 

8 Enticing or taking away or detain 
ing with a criminal intent a mar 
ried woman. 

- Ditto 

s 

. Ditto 


Chapter 

XXI. 


CHAPTER XXI.- 


500 j Defamation 


5 or 


502 


Printing or engraving matter know¬ 
ing it to be defamatory. 

Sale of printed or engraved substance 
containing defamatory matter, 

1 knowing it to contain such matter. 


Shall not arrest 
without warrant. 


Ditto 

Ditto 


Warrant . 

Ditto 

Ditto 
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-^ ,lfr / 

5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound - 
able or 
not. 

Punishment under the 
Indian Penal Code . 

By what Court 
triable. 

Bailable ... 

Compound- 

able. 

Imprisonment of either de¬ 
scription for i month, or 
fine of double the expense 
incurred, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

RELATING TO MARRIAGE. 

Not bail¬ 
able. 

Not com- 
poundablc. 

Imprisonment of either de¬ 
scription for io years and 
fine. 

Court of Session. 

Bailable ... 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Not bail¬ 
able. 

Ditto 

Imprisonment of either de¬ 
scription for io years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 7 years and 
fine. 

Ditto. 

Bailable ... 

Compound- 

able. 

Imprisonment of either de¬ 
scription for 5 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

DEFAMATION. 

Bailable ... 

Compound- 

able. 

Simple imprisonment for 2 
years, or fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto . 

Ditto. 

Ditto 

1 

Ditto 

Ditto . t 

Ditto. 

i 


<SL 


Schedule 

II 

continued. 


Chapter 

XIX 

continue d. 


Chapter 

XX. 


Chapter 

XXI. 
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Schedule 

II 

continued. 

CHAPTER XXII.—CRIMINAL INTIMIDATION, 

Chapter 

XXII. 

Section, m 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warra nt or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 


504 

Insult intended to provoke a breach 
of the peace. 

Shall not arrest 
without warrant. 

Warrant... 


505 

False statement, rumour, etc. circu¬ 
lated with intent to cause mutiny 
or offence against the public peace. 

Ditto . 

Ditto . 


506 

Criminal intimidation . 

Ditto . 

Ditto . 



If threat be to cause death or grievous 
hurt, etc. 

Ditto 

Ditto 


507 

Criminal intimidation by anonymous 
communication or having taken 
precaution to conceal whence the 
threat comes; 

Ditto 

Ditto . 


508 

Act caused by inducing a person to 
believe that lie will be rendered 
an object of Divine displeasure. 

Ditto . 

Ditto 


509 

Uttering any word or making any 
gesture intended to insult the 
modesty of a woman, etc. 

Ditto 

Ditto . 


510 

Appearing in a public place etc. in 
a state of intoxication, and causing 
annoyance to any person. 

Ditto 

Ditto 

Chapter 

XXIII. 

CHAPTER XXIII.—ATTEMPTS 

/ 

/ 

5 11 

Attempting to commit offences 
punishable with transportation or 
imprisonment, and in such attempt 
doing any act towards the com¬ 
mission of the offence. 

According as the 
offenceis one in 
respect of which 
the police may 
arrest without 
warrant or not. 

According as the 
offence is one in 
respect of which 
a summous or 
warrant shall or¬ 
dinarily issue. 
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INSULT AND ANNOYANCE. 


5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound 
able or 
not. 

Punishment under the 
Indian Penal Code . 

By what Court 
triable. 

Bailable 

Compound- 

able. 

Imprisonment of either de¬ 
scription for 2 years, or 
fine, or both. 

Any Magistrate. 

Not bailable 

Not com¬ 
pound able. 

Ditto . 

Presidency Magistrate 
or Magistrate of the 
first or second class. 

Bailable 

Compound- 

able. 

Ditto . 

Ditto. 

Ditto 

Not com- 
poundable. 

Imprisonment of either de¬ 
scription for 7 years, or 
fine, or both. 

Court of Session, Presi¬ 
dency Magistrate or 
Magistrate of the 
first class. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for 2 years in 
addition to the punish¬ 
ment under above section. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de¬ 
scription for i year, or 
fine, or both. 

Presidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto 

Simple imprisonment for i 
year, or fine, or both. 

Presidency Magistrate 
or Magistrate of the 
first class. 

Ditto 

Ditto 

Simple imprisonment for 24 . 
hours, or fine of 10 rupees, 
or both. 

Any Magistrate. 

TO COMMIT 

OFFENCES. 


According as ' < 
the offence | 
contemplat- 1 
ed by the, 
offender is 
bailable or 
not. 

compound • 
able when 
the offence 
attempted 
is com- 
poundable. 

Transportation or imprison- The Court by which 
ment not exceeding half 1 the offence attempted 1 
of the longest term, and is triable, 

of any description, pro 
vided for the offence, or 
fine, or both. 


Schedule 

II 

continued. 


Chapter 

XXII. 


Chapter 

XXIII. 
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Schedule 

n 

continued . 

-- 

OFFENCES AGAINST 

Chapter 

XXIII 

continued. 

‘ i 

•§ ' 
jl 

gq 

. 2 

Offence. 

3 

Whether the 
'police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 



If punishable with death, trans¬ 
portation or imprisonment for 
seven years or upwards. 

May arrest with¬ 
out warrant. 

W arrant. 

• 


If punishable with imprisonment for 
three years and upwards but less 
than seven. 

Ditto 

Ditto . 



If punishable with imprisonment for 
less than three years. 

Shall not arrest 
without warrant. 

Summons... 



If punishable with fine only 

Ditto . 

Ditto 
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OTHER LAWS. 


5 

6 

7 _ 


8 

Whether 
bailable 
or not 

Whether 
compound- 
able or not. 

Punishment under the 
Indian Penal Code. 


By ichat Court 
triable. 

Not bailable... 

Not com- 
poundable. 

. 

\ 


Ditto. 

Except in cases 
under the 

Indian Arms 
Act, 1878, 
section 19, 
which shall 
be bailable. 

Ditto 



According to the 
l provisions of sec- 

> tion 29 of this 

Code. 

Bailable 

Ditto 

. 



Ditto... 

Ditto 

. 

/ 



<SL 


Schedule 

II 

continued. 

Chapter 

XXIII 

continued. 
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PROCEDURE. 


SCHEDULE III. 


ORDINARY POWERS OF PROVINCIAL MAGISTRATES. 

—Ordinary Powers of a Magistrate of the Third Class. 

(1) Power to arrest,'or direct the arrest in his presence of, an offender; 

section 65. 

(2) Power to endorse a warrant, or to order, the removal of an accused 

person arrested under a warrant; sections 83, 84 and 86. 

(3) Power to issue proclamations in cases judicially before him, section 87. 

(4) Power to attach and sell property in cases judicially before him, section 

88 . 

(5) Power to restore attached property, section 89. 

(6) Power to issue search-warrant, section 96. 

(7) Power to endorse a Search-warrant and order delivery of thing found, 

section 99. 

(8) Power to record statements or confessions during a police-investigation* 

• section 164. 

(9) Power to authorise detention of a person during a police investigation, 

section 167. 

(10) Power to detain an offender found in Court, section 351. 

(11) Power to sell perishable property of a suspected character, section 525. 


II. — Ordinary Powers of a Magistrate of the Second Class . 

(1} The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in which 
the Magistrate has jurisdiction to try or commit for trial, section 
* 55 - 

III. — Ordinary Poiuers of a Magistrate of the First Class . 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, 

section 98. 

(3) Power to issue search-warrant for discovery of persons wrongfully con¬ 

fined, section 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

( 6 ) Power to make orders etc. in possession cases; sections 145* 14^ and 

J 47 - 

(7) Power to commit for trial, section 200. 

(8) Power to stop proceedings when no complainant, section 249. 

(9) Power to make orders of maintenance, sections 488 and 489. 

IV. — Ordinary Powers of a Su h-D ivis ion a l Magistrate, 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(2 a) Power to require security for good behaviour, section no 1 . 

1 Act X of 1886, sec. 19. 


miSTfir 
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(3) Power to make orders as to local nuisances, section 133. 

(4) Power to make orders prohibiting repetitions of nuisances, section 143. 

(5) Power to make orders under section 444. 

(6) Power to bold inquests, section 174. 

(7) Power to issue process for person within local jurisdiction who has com¬ 

mitted an offence outside the local jurisdiction, section 1S6. 

(8) Power to entertain complaints, section 191. 

(9) Power to receive police-reports, section 191. 

(10) Power to entertain cases without complaint, section 191. 

(11) Power to transfer cases to a Subordinate Magistrate, section 192. 

(12) Power to pass sentence on proceedings recorded by a Subordinate Ma¬ 

gistrate, section 349. 

(13) Power to sell property alleged or suspected to have been stolen, etc.; 

section 524. 

(14) Power to withdraw cases other than appeals, and to try or refer them 

for trial; Bection 528. 


(I) 

(») 

( 3 ) 

( 4 ) 

( 5 ) 

( 6 ) 

( 7 ) 

( 8 ) 

( 9 ) 

(10) 


V.—Ordinary Powers of a District Magistrate. 

The ordinary powers of a Sub-divisional Magistrate, being a Magistrate 
of the first class. 

Power to issue search-warrants for documents in custody of Postal or 
Telegraph authorities, section 96. 

Power to discharge persons bound to keep the peace or to be of good 
behaviour, section 1 24. 

Power to cancel bond for keeping the peace, section 125. 

Power to try summarily, section 260. 

Power to quash convictions in certain cases, section 350. 

Power to hear appeals from orders requiring security for good behaviour, 
Bection 406. 

Power to hear or refer appeals from convictions by Magistrates of the 
second and third classes, section 407. 

Power to call for records, section 435. 

Power to revise orders passed under section 514; section 515. 


) 
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/By the Local 
Government 


POWERS WITH 
V WHICH A 

Magistrate 

OF THE FIRST 
CLASS MAY . 
BE INVESTED 


1 


ADDITIONAL POWERS WITH WHICH PROVINCIAL 
MAGISTRATES MAY BE INVESTED. 

' . . « y . ' ' I 

/ (l) Power to require security for good 
behaviour, section no: 

(2) Power to make qrders as to local 
nuisances, section 133: 

(3) Power to make orders prohibiting 
repetitions of nuisances, section 
143 : 

(4) Power to make orders under sec¬ 
tion 144 : 

(5) Power to hold inquests, section 
174: 

. (6) Power to issue process for person 
within local jurisdiction who has 
. committed an offence outside the 
local jurisdiction, section 186: 

(7) Power to tako cognisance of of¬ 
fences upon complaint, section 
191: 

(8) Power to take cognisance of of¬ 

fences upon police reports, sec¬ 
tion 191: •. 

(9) Power to take cognisance of of¬ 
fences upon information, section 

* 91 *. 

(10) Power to.try summarily, section 
s 260: 

(11) Power to hear appeals from con vie- « 
tions by Magistrates of the second 
a^d third classes, section 407 : 

(12) Power to sell property alleged or 
suspected to have been stolen, 

* oto.; action 524. 

. (1) Power to make orders prohibiting 
repetitions of nuisances, section 
143 : 

(2) Power to make orders undor sec¬ 
tion 144: 

(3) Power to hold inquests, section 

W 

J (4) Power to- take cognisance of of¬ 
fences upon complaint, section 
191: 

(5) Power, to take cognisance of (> f_ 
fences upon police reports, sec¬ 
tion 191 : 

(6) Power to transfer cases, section 
19a, 


By the 
, District 
\ Magistrate 
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(1) Power to pass sentences of whip¬ 

ping, section 32 : 

(2) Power to make orders prohibiting 

repetitions of nuisances, section 
143 : 

(3) Power to make orders under sec¬ 

tion 144: 

(4) Power to hold inquests, section 

174: 


/By the Local J 
Government \ 


(5) Power to take cognisance of of¬ 
fences upon complaint, section 


191 : 


POWERS WITH 
WHICH A 
MAGISTRATE 
OF THE J 
SECOND CLASS 
MAY BE 
INVESTED 


(6) Power to take cognisance of of¬ 

fences upon police reports, sec¬ 
tion 191 : 

(7) Power to take cognisance of of¬ 

fences upon information, section 
191: 

(8) Power to commit for trial, section 

206. 


(1) Power to make orders prohibiting 
repetitions of nuisances, section 
142 : 


By the 
District J 
. Magistrate ' 


(2) Power to make orders under sec¬ 
tion 144: 

3) Power to hold inquests, section 

174: 

( 4 ) Power to take cognisance of of¬ 

fences upon complaint, section 
191: 

( 5 ) Povfer to take cognisance of of¬ 

fences upon police reports, sec¬ 
tion 191. 


POWERS WITH \ 

WHICH A 

MAGISTRATE y By the Local j 
OF THE THIRD j Government A 
CLASS MAY 
BE INVESTED / 


f (1) Power to make orders prohibiting- 
repetitions of nuisances, section 

M3* 

(а) Tower to make orders under sec¬ 

tion 144 : 

(3) Power to hold inquests, section 

174: 

(4) Power to take cognisance of of 

fences upon complaint, section 
191 : ' 

(5^ Powor to take cognisance of of¬ 
fences upon police reports, sec¬ 
tion igi: 

(б) Power to commit ter trial, auction 

ao6. 
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POWERS WITH 
WHICH A 
MAGISTRATE 
OFTHE THIRD 
CLASS MAY 
BE INVESTED 


POWERS WITH v 
WHICH ... 
A SIJB- 
DIVISIONAL 
MAGISTRATE 
MAY BE 
INVESTED ' 


By the 


' Distbict 
Magistrate, 


By the Local | 
Government. j 


(1) Power to make orders prohibiting 

repetitions of nuisances, section 
143 : 

(2) Power to make orders under sec¬ 

tion 144:, 

(3) Power to hold inquests, section 

174: 

(4) Power to take cognisance of of¬ 

fences upon complaint, section 
191: 

(5) Power to take cognisance of of¬ 

fences upon police reports, sec¬ 
tion 191. 

! Power to call for records, section 
435 - 


SCHEDULE Y. 


FORMS. 

I.—Summons to an accused Person. 

(See section 68.) 

To of 

Whereas your attendance is necessary to answer to a charge of {state 
shortly the offence charged ), you are hereby required to appear in person 
{or by pleader, as the case may be) before the ( Magistrate ) of 

, on the day 1 of . Herein fail not. 

Dated this day of ,18. 

{Seal.) s {Signature.) 


II.— Warrant of Arrest. 

{See section 75.) 

To {name and designation of the person or persons who is or are to execute 
the warrant). 

Whereas of stands charged with the offence of 

(state the offence ), you are hereby directed to arrest the said , 

and to produce him before me. Herein fail not. 

Dated this day of > 18 * 

(Seal.) ( Signature .) 

1 That a summons should not be made returnable on Sunday, see Suth. 
1864, Cr. 2. 
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(See section 76.) 
This warrant may he endorsed as follows 
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If tlie said shall give bail himself in the sum of , 

with one surety in the sum of (or two sureties each in the sum 

of ), to attend before me on the*" day of 

and to continue so to attend until otherwise directed by me, he may be re¬ 
leased. 


Dated this 


day of 


, iS . 

( Signature .) 


III.- Bond and Bail-bond after Arrest under a Warrant. 

(See section 86.) 

I, ( name ), of , being brought before the District Magistrate 

of (or as the case may he) under a warrant issued to compel my 

appearance to answer to the charge of , do hereby bind 

myself to attend in the Court of on the day 

of next to answer to the said charge, and to continue so to 

attend until otherwise directed by the Court; and, in case of my making 
default herein, I bind myself to forfeit to Her Majesty the Queen, Empress of 
India, the Bum of rupees 

Dated this day of , 18 . 

{Signature.) 

I do hereby declare myBelf surety for the abovenamed of 

that he shall attend before in the Court of 

on the day of next to answer to the charge 

on which he has been arrested, and shall continue so to attend until otherwise 
directed by the Court ; and, in case of his making default therein, I hereby 
bind myself to forfeit to Her Majesty the Queen, Empress of India, the sum 
of rupees • 

Dated this day of ,18. 

0 Signature.) 


IV.— Proclamation requiring the Appearance of> Person Accused. 


{See section 87.) 

Whereas complaint has been made before me that {name, description 
and address) has committed {or is suspected to have committed) the offence 
of , punishable under section th® Indian Penal 

Code, and it has been returned to a warrant of arrest thereupon issued that 
the said {name) cannot be found; and whereas it has been shown to my satis¬ 
faction that the said {name) has absconded {or is concealing himself to avoid 
the service of the said warrant); 

Proclamation is hereby made that the said 
is required to appear at {place) before this Court (or before me) to answer 
the said complaint within days from this date. 


Dated this 


, 18 ♦ 


{Seal.) 


day of 


{Signature.) 
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V.—Proclamation requiring the Attendance op a Witness. 

(See section 87.) 

Whereas complaint lias been made before me that ( name , description and 
address ) has committed (or is suspected to have committed) the offence of 
(mention the offence concisely) and a warrant has been issued to compel the 
attendance of (name, description and address of the icitness) before this Court 
to be examined touching the matter of the said complaint; and whereas it has 
been returned to the said warrant that the said (name of witness) cannot be 
served, and it has been shown to my satisfaction that he has absconded (or 
is concealing himself to avoid the service of the said warrant) ; 

Proclamation is hereby made that the said (name) is required to appear 


at (place) before the Court of 

on the 

day of 

next at . o’clock, to be examined touching 

, the offence 

complained of. 



Dated this day of 

, 18 . 


(Seal.) 


(Signature.) 

V ' 





VI.— Order of Attachment to compel the Attendance of a Witness. 

(See section 88.) 

To the police-officer in charge of the police station at 

Whereas a warrant has. been duly issued to compel the attendance of 
(name, description and address) to testify concerning a complaint pending 
before this Court, and it has been returned to the said warrant that it cannot 
be served; and whereas it has been shown to my satisfaction that he has 
absconded (or is concealing himself to avoid the service of the said warrant) ; 
and thereupon a Proclamation was duly issued and published requiring the 
said to appear and give evidence at the time and place 

mentioned therein, and he has failed to appear ; 

This is to authorise and require you to attach by seizure the moveable 
property belonging to the said to the value of rupees 

which yoa may find within the District of and to hold 

the said property under attachment pending the further order of this Court, 
and to return this warrant with an endorsement certifying the manner of 
its execution. 

Dated this day of s , 18 . 

(Sent.) (.Signature.) 


Order of Attachment to comfel the Appearance of a Person Accused. 
(See section 88.) 

To (name and designation of the person or persons tcho is or are to execute 
the warrant ). 

Whereas complaint has been-made before mo that (name, description 
and address) has committed (or is suspected to have committed) the offence 
of punishable under section of the Indian Penal 

Code, and it has been returned to a warrant of arrest thereupon issued that the 
cannot be found; and whereas it has been shown to my satisfaction 
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the said (name) has absconded (or is concealing himself to avoid the 
service of the said warrant), and thereupon a Proclamation was duly issued 
and published requiring the said to appeal’ to answer the said 

charge within days ; and whereas the said is possessed 

of the following property other than land paying revenue to Government 
in the village (or town of) , in the District of , viz. 

, and an order has been made for the attachment thereof; 

You are hereby required to attach the said property by seizure, and 
to hold the same under attachment pending the further order of this Court, 
and to return this warrant with an endorsement certifying the manner of its 
execution. 


Dated this 
(Seal.) 


day of 


iS 


(Signature.) 


Order Authorising an Attachment by the Deputy Commissioner as 

Collector. 

(See section 88.) 

To the Deputy Commissioner of the District of 

Whereas complaint has been made before me that (name, description 
and address) has committed (or is suspected to have committed) the offence 
of punishable ntfder section of the Indian Penal Code, 

and it has been returned to a warrant of arrest thereupon issued that the said 
(name) cannot be found ; and whereas it has been shown to my satisfaction 
that the said (name) has absconded (or is concealing himself to avoid the 
service of the said warrant), and thereupon a Proclamation was duly issued 
and published requiring the said to appear to answer the said charge 

within days, but he has not appeared; and whereas the said 

is possessed of certain land paying revenue to Government in the 
village (or town) of in the District of ; 

You are hereby authorised and requested to cause the said land to be 
attached, and to be held under attachment pending the further order of this 
Court, and to certify without delay what you may have done in pursuance of 
this order. 

Dated this day of , 18 . 

(Seal.) (Signature.) 


VII.— Warrant in the first Instance to bring up a V itness. 

(See section 90.) 

To (name and designation of the police-officer or other person or persons who 
is or are to execute the warrant). 

Where as complaint has been made before me that * ia8 

committed (or is suspected to have committed) the offence of (mention flu offence 
concisely), and it appears likely that (name anil description of u can 

give evidence concerning the said complaint; and whereas I ha\c gouu and 
sufficient reason to believe that he will not attend as a witness on t .e 
hearing of the said complaint unless compelled to do so ; 
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This is to authorise and require you to arrest the said (name) and on 
the day of to bring him before this Court, to be 

examined touching the offence complained of. 

Given under my hand and the seal - of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


VIII.— Warrant to search after Information of a farticular Offence. 

(See section 96.) 

To (name and designation of the police-officer or other person or persons who 
is or are to execute the warrant). 

Whereas information has been laid (or complaint has been made) before 
me of the commission (or suspected commission) of the offence of (mention the 
offence concisely ), and it has been made to appear to me that the production 
of (specify the thing clearly) is essential to the inquiry now being made (or 
about to be made) into the said offence (or suspected offence) ; 

This is to authorise and require you to search for the said (the thing 
specified) in the (describe the house or place , or part thereof to which the 
search is to be confined ), and, if found, to produce the same forthwith before 
this Court; returning this warrant, with an endorsement certifying what you 
have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


IX. —Warrant to search suspected Place of Deposit. 

(See section 98.) 

To (name and designation of a police-officer above the rank of a Constable). 

Whereas information has been laid before me, and on due inquiry 
thereupon had I have been led to believe that the (describe the house or other 
place) is used as a place for the deposit (or sale) of stolen property (or, if for 
either of the other purposes expressed in the section, state the purpose in the 
words of the section); 

This is to authorise and require you to enter the said house (or other 
place) with such assistance as shall be required, and to use, if necessary, 
reasonable force for that purpose, and to search every part of the said house 
(or other place, or if the search is to be confined to a part , specify the part 
clearly) and to seize and take possession of any property (or documents, 
or stamps, or seals, or coins, as the case maybe) —[Add (when the case requires 
it) and also of auy instruments and materials which you may reasonably believe 
to be kept for the manufacture of forged documents, or counterfeit stamps, or 
false seals, or counterfeit coin, («■£ the case tnay be )] and forthwith to bring 
before this Court such of the said things as may be taken possession of; 
returning this warrant with an endorsement certifying what you have done 
under it, immediately upon it 3 execution. 

Given under my hand and the seal of the Court, this day 

, 18 

(Seal.) 


of 


(Signature.) 
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X.—Bond to keep the Peace. 

(See section io( 5 .) 

Whereas I, (name), inhabitant of (place), have been called upon to 
enter into a bond to keep the peace for the term of , I 

hereby bind myself not to commit a breach of the peace, or do any act that 
may probably occasion a breach of the peace, daring the said term ; and, 
in case of my making default therein, I hereby bind myself to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of , iS . 

(Signature.) 



XI.—Bond for Good Behaviour. 

(See sections 109 and no.) 

Whereas I, (name), inhabitant of (place), have been called upon to enter 
into a bond to be of good behaviour to Her Majesty the Queen, Empress 
of India, and to all her subjects for the term of (slate the period), I hereby 
bind myself to be of good behaviour to Her Majesty and to all her subjects during 
the said term; and, in case of my making default therein, I bind myself 
to forfeit to Her Majesty the sum of rupees 

Dated this day of , 18 . 

(Signature.) 

(Where a bond with sureties is to be executed, add ) —We do hereby 
declare ourselves sureties for the abovenamed that he will be of good 

behaviour to Her Majesty the Queen, Empress of India, and to all her subjects 
during the said term ; and, in case of his making default therein, we bind 
ourselves, jointly and severally, to forfeit to Her Majesty the sum of rupees 

Dated this day of , 18 . 

(Signature.) 


XII. —Summons on Information of a probable Breach of the Peace. 

(See section 114.) 

To of 

Whereas it has been made to appear to me by credible information that 
(state the substance of the information), and that you are likely to commit a 
breach of the peace (0?’ by which act a breach of the peace will probably bo 
occasioned), you are hereby required to attend in person (or by a duly 
authorised agent) at the Office of the Magistrate of on the 

day of , 18 , at ten o'clock in the forenoon, to show cause why you 

should not be required to enter into a bond for rupees [when 

sureties are required , add, and also to give security by the bond of one (or 
two, as the case may be) surety (or sureties) in the sum of rupees 
(each if more than one)], that you will keep the peace for the term of 

Given under my hand and the seal of the Court, this c * a y > 

18 . 


(Seal.) 


(Signature.) 
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XIII.— Warrant of Commitment on Failure to find Security to keep 

the Peace. 

(See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas {name and address) appeared before me in person (or by his 
authorised agent) on the day of in obedience to a 

summons calling upon him to show cause why he should not enter into a bond 
for rupees with one surety (or a bond with two sureties each in 

rupees ), that he the said {name) would keep the peace for the period 

months ; and whereas an order was then made requiring the said 
{name) to enter into and find security {state the security ordered when it 
differs from that mentioned in the summons ), and he has failed to comply with 
the said order; 

This is to authorise and require you the said Superintendent (or Keeper) 
to receive the said {name) into your custody, together with thi3 warrant, 
and him safely to keep in the said jail for the said period of (term of im¬ 
prisonment) unless he shall in the meantime comply with the said order 
by himself and his surety (or sureties) entering into the said bond, in which 
case the same shall be received, and the said ( name) released; and to return 
this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 
18 . 

( Seal .,) {Signature .) 


XIV.— Warrant of Commitment on Failure to find Security for Good 

Behaviour. 

{See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

WHERE A 8 it has been made to appear to me that {name and description) 
has been and is lurking within the district of having no 

ostensible means of subsistence (or, and that he is unable to give any 
satisfactory account of himself); 

or 

Whereas evidence of the general character of {name and description) has 
been adduced before me and recorded from which it appears that he is an 
habitual robber (or house-breaker, etc., as the case may be) ; 

And whereas an order has been recorded stating the same and requiring 
the said {name) to furnish security for his good behaviour for the term of 
{state the period) by entering into a bond with one surety (or two or more 
sureties, as the case may be , himself for rupees , and the said surety 

(or each of the said sureties) for rupees , and the said {name) has 

failed to comply with tho said order, and for such default has been adjudged 
imprisonment for {state the term) unless the said security be sooner furnished ; 

This is to authorise and require you the said Superintendent (or Keeper) 
to receive the said {name) into your custody, together with this warrant, and 
him safely to keep in the said jail for the said period of {term of imprisonment) 
unless he shall in the meantime comply with the said order by himself and his 
surety (or sureties; entering into the said bond, in which case tho same shall 
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received and the said {name) released ; and to return this warrant with an 
endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this dav 

of , 18 y 

{Sea!.) _ _ _ {Signature.) 

XV. Warrant to discharge a Person imprisoned on Failure to 
give Security. 

{See sections 123 and 124.) 

To the Superintendent {or Keeper) of the Jail at ( or other officer 

in tekose custody the person is). 

V hereas {name and description of prisoner) was committed to your cus¬ 
tody under warrant of this Court, dated the day of 

and has since duly given security under section of the Code of 

Criminal Procedure, 

or 

and there have appeared to me sufficient grounds for the opinion that he can 
be released without hazard to the community; 

This is to authorise and require you forthwith to discharge the said (name) 
from your custody, unless he is liable to be detained for some other cause. 

Given under my hand and the seal of the Court, this day 

of , 18 . J 

__ _ {Signature.) 

Grder for the Bemoval of Nuisances. 

{See section 133.) 

To {name, descHption and address ). 

Whereas it has been made to appear to me that you have caused an 
obstruction (or nuisance) to persons using the public roadway (or other public 
place), which, etc. {detente the road or public place), by, etc. {state what it 
is that causes the obstruction or nuisance), and that such obstruction lor 
nuisance) still exists ; 

or 

"VV hereas it has been made to appear to me that you are carrying on as 
owner, or manager, the trade or occupation of {state the particular trade or 
occupation and the place where it is carried on), and that the same is injurious 
to the public health {or comfort) by reason (state briefly in what manner the 
injurious effects are caused), and should be suppressed or removed to a different 
place; 

or 

Whereas it has been mado to appear to me that you are the owner (or 
are in possession of or have the control over) a certain tank (or well or exca- 
■\ation) adjacent to the public way (describe the thoroughfare), and that the 
safety of the public is endangered by reason of the said tank (or well or ex¬ 
cavation) being without a fence (or insecurely fenced); 

or 

V hereas, etc., etc. (as the case mag be) ; 

( *° hereby direct and require you within ( state the time allowed) to 
^state what is required to be done to abate the nuisance) or to appear at 

V0L - n. a a 
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in the Court of on the clay 

next, and to show cause why this order should not be enforced; 

or 

I do hereby direct and require you within ( state the time allowed ) to 
cease carrying on the said trade or occupation at the said place, and not again 
to carry on the same, or to remove the said trade from the place where it is 
now carried on, or to appear, etc.; 

or 

I do hereby direct and require you within (state the time alloived ) to 
put up a sufficient fence ( state the Jcind of fence and the part to he fenced), 
or to appear, etc. 

or 

I do hereby direct and require you, etc., etc. {as the case may be). 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 



XVII.— Magistratf/s Order constituting a Jury. 

{See section 138.) 

Whereas on the day of , 18 , an order was 

issued to {name) requiring him {state the effect of the order), and whereas 
the said {name) has applied to me by a petition bearing date the 
day of for an order appointing a Jury to try whether the said 

recited order is reasonable and proper; I do hereby, appoint {the names, etc. 
of the Jive or more Jurors) to be the Jury to try and decide the said questions) 
and do require the said J ury to report their decision within 
days from the date of this order at my office at 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


XVIIT.— Magistrate’s Notice and Peremptory Order after the 
Finding by' a Jury. 

{See section 140.) 


To {name, description and address ). 

J. hereby give you notice that the J ury duly appointed on the petition 
presented by you on the day of have found that 

the order issued on the day of requiring you 

(state substantially the requisition in the order) is reasonable and proper. 
Such order has been made absolute, and I hereby direct and require you to 
obey the said order within {state the time allowed on peril of the penalty 
provided by the Indian Penal Code for disobedience thereto. 


Given under my hand and the seal of the Court, this 
, 18 . 


day 


of 


Seal.) 


(Signature.) 
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XIX. —Injunction to provide against Imminent Danger 
pending Inquiry by Jury. 


(i See section 142.) 

To {name, description and address). 

Whereas the inquiry by a Jury appointed to try whether my order issued 
on the day of , iS , is reasonable and proper is 

still pending, and it has been made to appear to me that the nuisance men¬ 
tioned in the said order is attended with so imminent serious danger to the 
public as to render necessary immediate measures to prevent such danger, I 
do hereby, under the provisions of section 142 of the Code of Criminal Pro¬ 
cedure, direct and enjoin you forthwith to {state plainly what is required to 
be done as a temporary safe-guard), pending the result of the local inquiry by 
the Jury. 

Given under my hand and the seal of the Court, this day 

of 18 . 

{Seal.) _ {Signature.) 


XX. —Magistrate’s Order prohibiting the Repetition, etc. op a 
Nuisance, 

(See section 143.) 

To {name, description and address). 

Where as it has been made to appear to me that, etc. {state the proper 
recital , guided by Form No. XVI or Form No. XXI, as the case mat/ be) ; 

I do hereby strictly order and enjoin you not to repeat the said nuisance 
by again placing or causing or permitting to be placed, etc. (as the case may 
be). 

Given under my hand and the seal of the Court, this day 

of . 18 . 

(Seal.) _ . (Signature.) 


XXI.—Magistrate’s Order to prevent Obstruction, Biot, etc. 

(See section 144 ) \ 

To (name, description and address). 

Whereas it has been made to appear to me that you are in possession (or 
have the management) of (describe clearly the property), and that, in digging 
a drain on the said land, you are about to throw or place a portion of the 
earth and stones dug up upon the adjoining public road, so as to occasion risk 
of obstruction to persons using the road; 

or 

Whereas it has been made to appear to me that you and a number of 
other persons {mention the class of persons) are about to meet an procee in 
a religious procession along the public Btreet, etc. f ie <ase wa y e > an 
that such procession is likely to lead to a riot or an afira;v » 

or 

Whereas, etc., etc. (as the case may be) ; 

I do hereby order you not to place or permit to be placed any of the 
* arth or stones dug from your land in any part of the said roac > 

A a % 
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or 



I do hereby prohibit the procession passing along the said street, and 
strictly warn and enjoin you not to take any part in such procession (or, as 
the case recited may require). 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


XXII. —Magistrate’s Order declaring Party entitled to retain 
possession op Land, etc. in dispute. • 

{See section 145.) 

It appearing to me, on the grounds duly recorded, that a dispute, likely 
to induce a breach of the peace, existed between {desci'ibe the parties by name 
and residence , or residence only if the dispute be between bodies of villagers) 
concerning certain {state concisely the subject of dispute) situate within the 
local limits of my jurisdiction, all the said parties were called upon to give in 
a written statement of their respective claims as to the fact of actual possession 
of the said \the subject of dispute ), and being satisfied by due inquiry had 
thereupon, without reference to the merits of the claim of either of the said 
parties to the legal right of possession, that the claim of actual possession by 
the said {name or names or description) is true, 

I do decide and declare that he is {or they are) in possession of the said 
{the subject of dispute) and entitled to retain such possession until ousted by 
due course of law, and do Btrictly forbid any disturbance of his {or their) 
possession in the meantime. 

Given under my hand and the seal of the Court, this* day 

of ,18 . 

{Seal.) {Signature.) 


XXIII. —Warrant of Attachment in the Case op a Dispute as to 
the possession op Land, eio. 

{See section 146.) 

To the Police-officer in charge of the Police-station at [or, To the 

Collector of ]. 

Whereas it has been made to appear to me that a dispute likely to 
induce a breach of the peace existed between {desci'ibe the parties concerned 
by name and residence, or residence only if the dispute be between bodies of 
villagers) concerning certain {state concisely the subject of dispute) situate 
within the limits of my jurisdiction, and the said parties were thereupon 
duly called upon to state in writing their respective claims as to the fact of 
actual possession of the said {the subject of dispute , and whereas, upon due 
inquiry into the said claims, I have decided that neither of the said parties 
was in possession of the said {the subject of dispute) [or I am unable to 
satisfy myself as to which of the said parties was in possession as aforesaid] ; 

This is to authorise and require you to attach the said {the subject of dis¬ 
pute) by taking and keeping possession thereof, and to hold the same under 
attachment until the deciee or order of a competent Court determining the 
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Rights of the parties, or the claim to possession, shall have been obtained ; 
and to return this warrant with an endorsement certifying the manner of its 
execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


XXIV. —Magistrate’s Order prohibiting the doing of anything 
on Land or Water. 

(See section 147.) 

A dispute having arisen concerning the right of use of (state concisely the 
subject of dispute) situate within the limits of my jurisdiction, the possession 
of which land (or water) is claimed exclusively by (describe the person or 
persons), and it appearing to me, on due inquiry into the same, that the said 
land (or water) has been open to the enjoyment of such use by the public (or 
if by an individual or a class of persons , describe him or them), and (if the 
use can be enjoyed throughout the year) that the said use has been enjoyed 
within three months of the institution of the said inquiry (or if the use is 
enjoyable only at particular seasons, say 'during the last of the seasons at 
which the same is capable of being enjoyed ’) ; 

I do order that the Baid (the claimant or the claimants of possession), or 
any one in their interest, shall not take (or retain) possession of the said 
land (or water) to the exclusion of the enjoyment of the right of use aforesaid, 
until he (or they) shall obtain the decree or order of a competent Court ad¬ 
judging him (or them) to be entitled to exclusive possession. 

Given under my hand and the seal of the Court, this day 

of > 18 • 

(Seal.) (Signature.) 


XXV. _Bond and Bail-bond on a preliminary Inquiry 

before a Police-officer. 

(See section 169.) 

I, (name), of , being charged with the offence of 

and after inquiry required to appear before the Magistrate of 

or 

and after inquiry called upon to enter into my own recognisance to appear 
when required, do hereby bind myself to appear at » m t ic 

Court of , on the clay of *** 

such day as I may hereafter be required to attend). 0 a “? w ® r 1 _ ler 0 ® 

said charge, and, in case of my making default herein, 1 urn myse to or ei 
to Her Majesty the Queen, Empress of India, the sum o rupees 
Dated this day of ,18. 

(Signature.) 

I hereby declare myself (or we jointly and severally deda)e 
and each of us) surety (or sureties) for the above said ^ ^ ^ 


shall attend at ,m ineooun oi > v 7 ' fnriW to 

next (or on such day as he may hereafter be required to a 


, in the Court of 


1 the 
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answer to the charge pending against him, and, in case of his making default 
therein, I hereby bind myself (or we hereby bind ourselves) to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of , 18 . 

(Signature.) 



XXVI. —Bond to Prosecute or give Evidence. 

(See section 170.) 

I, (name) } of (place), do hereby bind myself to attend at , 

in the Court of , at o’clock on the day of next, 

and then and there to prosecute (or to prosecute and give evidence, or to give 
evidence) in the matter of a charge of against one A. and, in 

case of making default herein, I bind myself to forfeit to Her Majesty the 
Queen, Empress of India, the sum of rupees 

Dated this day .18 . 

(Signature.) 


XXVII. —Notice of Commitment by Magistrate to Government 
Pleader. 

(See section 218.) 

The Magistrate of hereby gives notice that he has committed 

one for trial at the next Sessions; and the Magistrate hereby 

instructs the Government Pleader to conduct the prosecution of the said case. 

The charge against the accused is that, etc. (state the offence as in the 
charge). 

Dated this day of ,18 

(Signature.) 


XXVIII.— Charges 1 . 

(See sections 221, 222, 223.) 

(I.)—Charges with one Head. 

(a) I, [name and office of Magistrate , etc.], hereby charge you [name of 
accused person\ y as follows:— 

(b) That you, on or about the day of , at 

, waged war against Her Majesty the Queen, Empress of India, 
On Penal Code, and thereby committed an offence punishable under 
section 121. section 121 of the Indian Penal Code, and within the 

cognisance of the Court of Session [when the charge is framed by a Presidency 
Magistrate, for Court of Session substitute High Court]. 

( c ) And I hereby direct that you be tried by the said Court on the said 
charge. 

[Signature and seal of the Magistrate .] 

1 In the body of the Code 1 charge ’ is used as the statement of a specific 
offence. 
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[To be substituted for (b ):—] 

(2) That you, on or about the day , at , 

with the intention of inducing the Hon’ble A. B., Member 
u Motion 0 £ Q ounc ji 0 f the Governor General of India, to refrain 

from exercising a lawful power as such Member, assaulted such Member, and 
thereby committed an offence punishable under section 124 of the Indian 
Penal Code, and within the cognisance of the Court of Session [or High Court]. 

(3) That you, being a public servant in the Department, 

directly accepted from [state the name], for another party 
On section 161. [state the name ], a gratification, other than legal remunera¬ 
tion, as a motive for forbearing to do an official act, and thereby committed 
an offence punishable under section 161 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

(4) That you, on or about the day of , at 

, did [or omitted to do, as the case may be] 
On section i 56 . y such conduct being contrary to the 

provisions of Act , section , and known by you to be 

prejudicial to , and thereby committed an offence 

punishable under section 166 of the Indian Penal Code, and witliin the 
cognisance of the Court of Session [or High Court]. 

(5) That you, on or about the day of , at 

, in the 0001*86 of the trial of • , 

On section 193. before , stated in evidence that 

‘ which statement you either knew or believed 

to be false, or did not believe to be true, and thereby committed an 
offence punishable under section 193 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

(6) That you, on or about the day of , at 

, committed culpable homicide not amounting 
On section 304. murder, causing the death of , and thereby 

committed an offence punishable under section 304 of the Indian Penal Code, 
and within the cognisance of the Court of Session [or High Court]. 

(7) That you, on or about the day of , at 

, abetted the commission of suicide by A. B 
On section 306. & person in a state of intoxication, and thereby committed 

an offence punishable under section 306 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

(8) That you, on or about the 

, voluntarily caused grevious hurt to 

On section 325. ^ and ihe ’ rehy comm itted an offence punishable under 

section 325 of the Indian Penal Code, and within the cognisance of the Court 
of Session [or High Court]. 

(9) That you, on or about the day of , at 

_ , robbed [state the name] and thereby committed 

On sect,on 3 g 2 . ^ ptmighlkblo imder gect ion 393 of the Indian Penal 

Code, and within the cognisance of the Court of Session [or Hig ( ourt] . 

(10) That you, on or about the day of * 

, committed dacoity, an offence punishable 
under section 395 of the Indian Penal Code, and within the 
cognisance of the Court of Session [or High Court]. 


On seotiun 395. 
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[In cases tried by Magistrates, substitute ‘ within my cognisance ’ for 
‘ within the cognisance of the Court of Session,’ and in (c) omit' by the said 
Court.’] 


(II.)— Charges with two or more Heads. 

(a) I, [name and office of Magistrate , etc .], hereby charge you [name of 
accused person), as follows:— 

(b) First—That you, on or about the day of 

On section 241. at > knowing a coin to be counterfeit, delivered 

the same to another person, by name A. B., as genuine, 
and thereby committed an offence punishable under section 241 of the Indian 
Penal Code, and within the cognisance of the Court of Session [or High 
Court]. L b 

Secondly. —That you, on or about the day of 

> knowing a coin to be counterfeit, attempted to induce 
another person, by name A. B. f to receive it as genuine, and thereby com¬ 
mitted an offence punishable under section 241 of the Indian Penal Code, and 
within the cognisance of the Court of Session [or High Court]. 

(c) And I hereby direct that you be tried by the said Court on the said 
charge. 

[Signature and seal of the Magistrate .] 


[To be substituted for ( 5 ) :—] 

(2) First .—That you, on or about the day of , 

On sections 302 > committed murder by causing the death 

a " d 304 , and thereby committed an offence 

punishable under section 302 of the Indian Penal Code, and within the 
cognisance of the Court of Session [or High Court]. 

Secondly .—That you, on or about the day of , at 

, by causing the death of , committed culpable 

homicide not amounting to murder, and thereby committed an offence pun¬ 
ishable under section 304 of the Indian Penal Code, and within the cognisance 
of the Court of Session [or High Court]. 

(3) First .—That you, on or about the day of , at 

On sections 379 , committed theft, and thereby committed an 

and 382. offence punishable under section 379 of the Indian Penal 

Code, and within the cognisance of the Court of Session [or High Court]. 

Secondly. —That you, on or about the day of 

at , committed theft, having made preparation for causing death 

to a person in order to the committing of such theft, and thereby committed 
an offence punishable under section 382 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

Thirdly .—That you, on or about the day of 

at , committed theft, having made preparation for causing restraint 

to a person in order to the effecting of your escape after the committing of 
such theft, and thereby committed an offence punishable under section 382 of 
the Indian Penal Code, and within the cognisance of the Court of Session [or 
High Court]. 

Fourthly .—That you, on or about the day of 

at } committed theft, having made preparation for causing fear 

of hurt to a person in order to the retaining of property taken by such theft. 
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and thereby committed an offence punishable under section 3S2 of the Indian 
Renal Code, and within the cognisance of the Court of Session [or Hin-h 
Court]. 

(4) That you, on or about the day of , at 

Alternative charges > in the course of the inquiry into before 

on section 193. ? stated*in evidence that ‘ * 

and that you, on or about the day of s at 

, in the course of the trial of , before , 

slated in evidence that * one of which statements 

you either knew or believed to be false, or did not believe to be true, and 
thereby committed an offence punishable under section 193 of the Indian 
Renal Code, and within the cognisance of the Court of Session [or High 
Court] 1 . 


[In cases tried by Magistrates , substitute c within my cognisance’ for 
1 within the cognisance of the Court of Session,’ and in (c) omit 4 by the said 
Court.’] 


(III.)— Charge for Theft after a previous Conviction. 

I, ( name and office of Magistrate , etc.) t hereby charge you ( name of 
accused person ), as follows :— 

That you, on or about the day of , at , 

committed theft, and thereby committed an offence punishable under 
section 379 of the Indian Penal Code, and within the cognisance of the 
Court of Session [or { } as the case ma V &*]• 

And you the said ( name of accused ) stand further charged that you, 
before the committing of the said offence, that is to say, on the 
day of , had been convicted by the {stale Court by which 

conviction was had ) at of an offence punishable under Chapter XYII 

of the Indian Penal Code with imprisonment for a term of three years, that is 
to say, the offence of house-breaking by night ( describe the offence in the words 
used in the section under ichich the offence was convicted ), which conviction is 
still in full force and effect, and that you are thereby liable to enhanced 
punishment under section 75 Indian Penal Code 2 . 

And I hereby direct that you be tried, etc. 


\ 


XXIX.— Warrant or Commitment on a Sentence of Imprisonment or 
Fine if passed by a Magistrate. 

{See sections 245 and 258.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas on the day of > 18 > (* amc °f prisoner ), 

the (ist, 2nd, 3rd, as the case mag be) prisoner in case Nh. of the 

Calendar for 18 , was convicted before me (name and official designation) of. 

the offence of (mention the offence or offences conde ly) under section (or 


1 See 10 Cal. 937. It is not 
necessary in India to allege which of 
the two contradictory statements is 
hilse, or to establish the falsity of 
that which is impeached as untrue, 


7 All. 44, overruling 5 All. 17, and 
following 6 Sutb. Cr. 65: 4 Mad. 
H.C. 51; and 13 Ben. 324. 

2 See another form, 4 Mad. II. C., 
Rulings, xi. 
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sections) of the Indian Penal Code (or of Act ), and was sentenced to 

( state the punishment fully and distinctly) ; 

This is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said ( prisoner's name) into your custody in the said jail, together 
with this warrant, and there carry the aforesaid sentence into execution 
according to law. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

{Seal.) ___ {Signature.) 



XXX.— Warrant of Imprisonment on Failure to recover Amends by 

Distress. 

{See section 250.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas {name and dcscidption) has brought against {name and descrip¬ 
tion of the accused person) the complaint that {mention it concisely), and the 
same has been dismissed as frivolous (or vexatious), and the order of dismissal 
awards payment by the said {name of complainant) of the sum of rupees 
as amends; and whereas the said sum has not been paid and cannot be 
recovered by distress of the moveable property of the said {name of complain¬ 
ant) and an order has been made for his simple imprisonment in jail for the 
period of days, unless the aforesaid sum be Booner paid ; 

This is to authorise and require you, the Superintendent (or Keeper , to 
receive the said {name) into your custody, together with this warrant, and him 
safely to keep in the said jail for the said period of {term of imprisonment ), sub¬ 
ject to the provisions of section 69 of the Indian Penal Code, unless the said 
sum be sooner paid, and on the receipt thereof forthwith to set him at liberty; 
returning this warrant with an endorsement certifying tho manner of its exe¬ 
cution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) _ ( Signature.) 


XXXI.— Summons to a Witness. 

{See sections 68 and 252.) 

To of 

W hereas complaint has been made before me that of 

has {or is suspected to have) committed the offence of {state the off ence 
concisely, with time and place), and it appears to me that you are likely 
to give material evidence for the prosecution ; 

.You are hereby summoned to appear before this Court on the 
day of next at ten o’clock in tho forenoon, to testify what you know 

concerning the matter of the said complaint, and not to depart thence without 
leave of the Court; and you are hereby warned that if you shall without just 
excuse neglect or refuse to appear on the said date, a warrant will be issued 
to compel your attendance. 

Given under my hand and the seal of the Court, this day 0 f 

, 18 . 

{Seal) 


( Signature .) 
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Precept to District Magistrate to summon Jurors and 
Assessors. 


(See section 326.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court-house 
on the day of next, and the names of the 

persons herein stated have been duly drawn by lot from among those named 
in the revised list of jurors and assessors furnished to this Court ; you are 
hereby required to summon the said persons to attend at the said Court 
of Session at 10 a.m. on the said date, and, within such date, to certify that 
you have done so in pursuance of this precept. 

{Here enter the names of Jurors and Assessors.) 

Given under my hand and the seal of the Court, this . day of 

, 18 . 

(Seal.) ( Signature.) 


XXXIII. —Summons to Assessor or Juror. 

(See section 328.) 

To (name) of ( place .) 

Pursuant to a precept directed to me by the Court of Session of 
requiring your attendance as an Assessor (or a Juror) at the next Criminal 
Session, you are hereby summoned to attend at the said Court of Session 
at (place) at ten o’clock in the forenoon on the day of 

next. 

Given under my hand and seal of office, this day of 

18 . 

(Seal.) (Signature.) 


XXXIV.— Warrant of Commitment under Sentence of Death. 

(See section 374.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at the Session held before me on the day of 

18 , (name of prisoner) , the (ist, and, 3rd, as the case map be) prisoner 

in case No. of the Calendar at the said Session, was duly 

convicted of the offence of culpable homicide amounting to murder under 
section of the Indian Penal Code, and sentenced to suffer death, subject 

to the confirmation of the said sentence by the Court of ; 

This is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said (prisoner's name) into your custody in the said jail, 
together with this warrant, and him there safely to keep until you shall 
receive the further warrant or order of this Court, carrying into efleet the 
order of the said Court. 

Given under my band and the seal of the Court, this day of 

, 18 

(Seal.) 


(Signature.) 
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XXXV. —Warrant of Execution on a Sentence of Death. 

{See section 381.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas {name of prisoner), the (1st, 2nd, 3rd, as the case may he) 
prisoner in case No. of.the Calendar at the Session held before me on the 

day of , 18 , has been by a warrant of this Court, dated 

the day of , committed to your custody under sentence 

of death, and whereas the order of the Court of confirming 

the said sentence has been received by this Court; 

This is to authorise and require you the said Superintendent {or Keeper) 
to carry the said sentence into execution by causing, the said 
to be hanged by the neck until he be dead, at {time and place of execution), and 
to return this warrant to the Court with an endorsement certifying that the 
sentence has been executed. 

Given under my hand and the seal of the Court, this day of 

,18 . 

{Seal.) {Signature.) 


XXXVI. — Warrant after a Oomsiutation of a Sentence 
{See sections 381 and 382.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at a Session held on the day of ‘ , iS , 

{name of prisoner ), the (1st, 2nd, 3rd, as the case may be) prisoner in ca«e 
No. of the Calendar at the said Session, was convicted of the offence of 

, punishable under section of the Indian Penal Code, and 

sentenced to , and was thereupon committed to your custody ; and 

whereas by the order of the Court of (a duplicate of 

which is hereunto annexed) the punishment adjudged by the said sentence 
has been commuted to the punishment of transportation for life (or, as the 
case may he ); 

This is to authorise and require you the said Superintendent (or Keeper), 
safely to keep the said ( prisoner's name) in your custody in the said jail, as 
by law is required, until he shall be delivered over by you to the proper 
authority and custody for the purpose of his undergoing the punishment 
of transportation under the said order, 

or 

if ike mitigated sentence is one of imprisonment, say, after the words 1 custody 
in the said jail,’ 4 and there to carry into execution the punishment of 
imprisonment under he said order according to law. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) {Signature) 
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XXXVII.— Warrant to levy a Fine by Distress and Sale. 

(See section 3S6.) 

(name and designation of the police-officer or other person, or persons, 
who is or are to execute the warrant). 

Whereas (name and descj'iption of the offender) was on the day 

, 18 , convicted before me of the offence of (mention the offence 

concisely) and sentenced to pay a fine of rupees , and whereas the said 

(name), although required to pay the said fine, has not paid the same or any 
part thereof; 

This is to authorise and require you to make distress by seizure of any 
moveable property belonging to the said (name) which may be found within the 
District of ; and, if within (state the number of days or hours allowed) 

next after Buch distress the said sum shall not be paid (or forthwith), to sell 
the moveable property distrained, or so much thereof as shall be sufficient to 
satisfy the said fine ; returning this warrant, with an endorsement certifying 
what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) _ (Signature.) 



XXXVIII. —Warrant of Commitment in certain Cases of Contempt 
when a Fine is imposed. 

(See section 480.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at a Court holden before me on this day (name and description 
of the off nder) in the presence (or view) of the Court committed wilful con¬ 
tempt ; 

And whereas for such contempt the said (name of offender) has been 
adjudged by the Court to pay a fine of rupees , or in default to 

suffer simple imprisonment for the space of (state the number of months or 
days ); 

This is to authorise and require you, the bupermtendent (or Keeper) 
of the said jail, to receive the said (name of offender) into your custody, 
together with this warrant, and him safely to keep in the said jail for the said 
period of (term of imprisonment ), unless the said fine be Booner paid; and> on 
the receipt thereof, forthwith to set him at liberty, returning this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) __ (Signature.) 


XXXIX.— Magistrate’s or Judge’s Warrant of Commitment or Witness 

REFUSING TO ANSWER. 

(See section 485.) 

To (name and designation of officer of Court). 

Whereas (name and description), being summoned (or brought before 
this Court) as a witness and this day required to give evidence on an inquiry 
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into an alleged offence, refused to answer a certain question (or certain 
questions) put to him touching the said alleged offence, and duly recorded 
without alleging any just excuse for such refusal, and for his contempt has 
been adjudged detention in custody for ( term of detention adjudged ); 

This is to authorise and require you to take the said (name) into custody, 
and him safely keep in your custody for the space of days, 

unless in the meantime he shall consent to be examined and to answer the 
questions asked of him, and on the last of the said days, or forthwith on such 
consent being known, to bring him before this Court to be dealt with 
according to law ; returning this warrant with an endorsement certifying the 
manner of its execution. 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Seal.) _ (Signature.) 



XL.— Warrant op Imprisonment on Failure to pay Maintenance. 

(See section 488.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name, description and address) has been proved before me to 
be possessed of sufficient means to maintain his wife (name) [or his child 
(name), who is by reason of (state the reason) unable to maintain herself (or 
himself)] and to have neglected (or refused) to do so, and an order has been duly 
made requiring the said (name) to allow to his said wife (or child) for mainten¬ 
ance the monthly sum of rupees ; and whereas it has been further 

proved that the said (name) in wilful disregard of the said order has failed to 
. pay rupees , being the amount of the allowance for the month (or 

months) of : And thereupon an order was made adjudging him 

to undergo Bimple (or rigorous) imprisonment in the said jail for the period of 
J 

This is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said (nanie) into your custody in the said jail, together with this 
warrant, and there carry the said order into execution according to law; 
returning this warrant with an endorsement certifying the manner of its 
execution. 

Given under my hand and the seal of the Court, this day of 

• , 18 . 

(Seal.) _ (Signature.) 


XLL— Warrant to enforce the Payment of Maintenance by Distress 

and Sale. 

(See section 4S8.) 

To (name and designation of the police-officer or other person to execute the 
warrant). 

Whereas an order has been duly made requiring (name) to allow to his 
said wife (or child) for maintenance the monthly sum of rupees 
and whereas the said (name) in wilful disregard of the said order has failed 
to pay rupees , being the amount of the allowance for the month (or 

months) of ; 
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This is to authorise and require you to make distress by seizure of any 
moveable property belonging to the said (name) which may be found within 
the district of , and if within (state the number of days or hours 

allowed) next after such distress the said sum shall not be paid (or forthwith), 
to sell the moveable property distrained, or so much thereof as shall be 
sufficient to satisfy the said sum ; returning this warrant with an endorsement 
certifying what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) (Signature.) 


XLII. — Bond and Bail-bond on a preliminary Inquiry before a 
Magistrate. 

(See sections 496 and 499.) 

I, (name), of (place), being brought before the Magistrate of (as the case 
may be) charged with the offence of , and required to give security for 

my attendance in his Court and at the Court of Session, if required, do bind 
myself to attend at the Court of the said Magistrate on every day of the pre¬ 
liminary inquiry into the said charge, and should the case be sent for trial by 
the Court of Session, to be, and appear, before the said Court when called 
upon to answer the charge against me; and, in case of my making default 
herein, I bind myself to forfeit to Her Majesty the Queen, Empress of India, 
the sum of rupees 

Dated this day of , 18 . 

(Signature.) 

I hereby declare myself (or We jointly and severally declare ourselves 
and each of us) surety (or sureties) for the said (name) that he shall attend 
at the Court of on every day of the preliminary inquiry into the 

offence charged against him, and, should the case be sent for trial by the 
Court of Session, that he shall be, and appear, before the said Court to 
answer the charge against him, and in case of his making default therein, I 
bind myself (or we bind ourselves) to forfeit to Her Majesty the Queen, 
Empress of India, the sum of rupees 

Dated this day of , iS . 

(Signature.) 


XLIIL— Warrant to discharge a Terson imprisoned on Failure 
to give Security. 

(See section 500.) 

To the Superintendent (or Keeper) of the Jail at 

(or other officer in whose custody the person is). 

Whereas (name and description of prisoner ) was committed to your 
custody under warrant of this Court, dated the d*/ . > 

and has since with his surety (or sureties) duly executed a bond under section 
499 of the Code of Criminal Procedure ; 
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This is to authorise and require you forthwith to discharge the said (name) 
from your custody, unless he is liable to be detained for some other matter. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


XLIV.—Warrant of Attachment to enforce a Bond. 


(See section 514.) 

To the police-officer in charge of the police station at 

Whereas (name, description and address of person) has failed to appear 
on (mention the occasion) pursuant to his recognisance, and has by such 
default forfeited to Her Majesty the Queen, Empress of India, the sum of 
rupees (the penalty in the bond) ; and whereas the said ( name of person) has, 
on due notice to him, “failed to pay the said sum or show any sufficient cause 
why payment should not be enforced against.him; 

This is authorise and require you to attach any moveable property of the 
said (name) that you may find within the district of , by seizure 

and detention, and, if the said amount be not paid within three days, to sell 
the property so attached or so much of it as may be sufficient to realise the 
amount aforesaid, and to make return of what you have done under this 
warrant immediately upon its execution. 

Given under my liand and the seal of the Court, this day 

of ', 18 .. 

(Seal.) { Signature .) 



XLV.—Notice to Surety on Breach of a Bond. 
(See section 514.) 

To of 


Whereas on the day of , 18 , you became 

•surety for (name) of (place) that he should appear before this'Court on the 
day of , and bound yourself in default 

thereof to forfeit the sum of rupees to Her Majesty the Queen, 

Empress of India } and whereas the said (name) has failed to appear before 
this Court, and by reason of such default you have forfeited the aforesaid sum 
’of rupees * ; 

You ar£ hereby required to pay the said penalty or show cause, within 
days from this date, why payment of the said sum should not 
be enforced against you. 

Given under iny hand and the seal of the Court, this c ] a y 


of 18 . 

(Seal.) 


(Signature) 


XLYI.—Notice to Surety of Forfeiture of Bond for Good Behaviour. 

• (See section 514.) 

To . of I* 

Whereas on the day of > , you became surety 

l»y a bond for (name) of '(place) that he would be of good behaviour for the 
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, and bound yourself in default thereof to forfeit the 
to Her Majesty the Queen, Empress of India; 
and whereas the said (name) has been convicted of the offence of ( mention the 
offence concisely) committed since you became such surety, whereby your 
security-bond has become forfeited ; 

You are hereby required to pay the said penalty of rupees , 

or to show cause within days why it should not be paid. 

Given under my hand and the seal of the Court, this day 

of , 18 . 


(Seal.) 


(Signature.) 


XLVII.— Warrant of Attachment against a Surety. 


(See section 514.) 

To 

Whereas (name, description and address) has bound himself as surety 
for the appearance of (mention the condition of the bond), and the said {name) 
has made default, and thereby forfeited to Her Majesty the Queen, Empress 
of India, the sum of rupees (the penalty in the bond ) ; 

This is to authorise and require you to attach any moveable property 
of the said (name) which you may find within the District of , by 

seizure and detention ; and, if the said amount be not paid within three days, 
to sell the property so attached, or so much of it as may be sufficient to realise 
the amount aforesaid, and make return of what you have done under this 
warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


XLVIII.— Warrant of Commitment of the Surety of an Accused 
Person admitted to Bail. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name and description of surety) has bound himself as a 
surety for the appearance of (state the condition of the bond), 

and the said (name has therein made default whereby the penalty mentioned 
in the said bond has been forfeited to Her Majesty the Queen, Empress of 
India; and whereas the said (name of surety) has, bn due notice to him, 
failed to pay the said sum or show any sufficient cause why payment should 
not be enforced against him, and the same cannot be recoveied by attachment 
and sale of moveable property of his, and an order has been made for his 
imprisonment in the Civil Jail for (specify the period)', 

This is to authorise and require you, the said Superintendent v or Keeper), 
to receive the said (name) into your custody with this warrant and him safely 
to keep in the said Jail for the said (tsr-n of imprisonment ), am! to return 
this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal df the Court, this * day 

, 18 . 

r, b 


of 


(Seal.) 
VOL. IE 


(Signature.) 
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the code oe criminal procedure. 

Notice to the Principal op Forfeiture op a Bond to keep 
the Peace. 

{See section 514.) 

To {name, description and address). 

Whereas on the day of , 18 , you entered 

into a bond not to commit, etc. {as in the bo?id), and proof of the forfeiture 
of the same has been given before me and duly recorded ; 

Y ou are hereby called upon to pay the said penalty of rupees , 

or to show cause before me within days why payment of the 

same should not be enforced against you. 

Dated this day of , 18 

{Seal.) {Signature.) 
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L.—Warrant to attach the Property of the Principal on Breach 
op a Bond to keep the Peace. 

{See section 514.) 

To {name and designation of police-officer) at the police-station of 

Whereas {name and description) did on the day 

of , 18 , enter into a bond for the sum of rupees , 

binding himself not to commit a breach of the peace, etc. {as in the bond ), 
^ud proof of the forfeiture of the said bond has been given before me and 
duly recorded; and whereas notice has been given to the said {name) calling 
upon him to show cause why the said sum should not be paid, and he has 
failed to do so or to pay the said sum ; 

This is to authorise and require you to attach by seizure moveable pro¬ 
perty belonging to the said {name) to the value of rupees 
which you may find within the District of , and, if the said sum 

be not paid within , to sell the property so attached, or so 

much of it as may be sufficient to realise the same; and to make return of 
what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) . 


LI.— Warrant op Imprisonment on Breach of a Bond to keep the 

Peace. 

{See section 514*) 

To the Superintendent {or Keeper) of the Civil Jail at 

Whereas proof has been given before me and duly recorded that {name 
and description) has committed a breach of the bond entered into by him to 
keep the peace, whereby he has forfeited to Her Majesty the Queen, Empress 
of India, the sum of rupees , '> anc * w heroas the said (name) has 

failed to pay the said sum or to show cause why the said sum should not be 
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j&n d, although duly called upon to do so, and payment therefore cannot be 
enforced by attachment of his moveable property, and an order has been made 
for the imprisonment of the said {name) in the Civil Jail for the period of 
{term of imprisonment) ; 

This is to authorise and require you, the said Superintendent (or Keeper) 
of the said Civil, Jail, to receive the said {natne) into your custod} 7- , together 
with this warrant, and him safely to keep in the said Jail for the said period 
of {term of imprisonment ); and to return this warrant with an endorsement 
certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


LIL—Warrant of Attachment and Sale on Forfeiture of Bond 
for Good Behaviodr. 

{See section 514.) 

To the police-officer in charge of the police-station at , 

"W here a a {name, description and address) did on the day 

of , 18 , give security by bond in the sum of rupees 

for the good behaviour of {name etc. of the principal ), and proof has been 
given before me and duly recorded of the commission by the said {name) of 
the ofience of , whereby the said bond has been forfeited; and 

whereas notice has been given to the said {name) calling upon him to show 
cause why the said sum should not be paid, and he has failed to do so or to 
pay the said sum ; 

This is to authorise and require you to attach by seizure moveable pro¬ 
perty belonging to the said {name) to the value of rupees which 

you may find within the District of , and, if the said sum be not 

paid within , to sell the property so attached, or so much of it 

as may be sufficient to realise the same, and to make return of what you have 
done under this warrant immediately upon it 3 execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


LIII.—Warrant of Imprisonment on Forfeiture of Bond for Good 

Behaviour. 

{See section 514.) 

To the Superintendent {or Keeper) of the Civil Jail at 

Whereas {name, description and address) did on the day 

of iS , give security by bond in the sum of rupees 

for the good behaviour of {name etc. of the principal ) and proof of the breach 
of the said bond has been given before me and duly recorded, whereby the 
said {name) has forfeited to Her Majesty the Queen, Empress of India, the 
sum of rupees ; and whereas he has failed to pay the said sum 

or to show cause why the said Bum should not be paid, although duly called 
upon to do so, and payment thereof cannot be enforced by attachment of his 

B L % 
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moveable property, and an order has been made for the imprisonment of the 
said {name) in the Civil Jail for the period of {term of imprisonment ); 

This is to authorise and require you, the said Superintendent {or Keeper), 
to receive the said {name) into your custody, together with this warrant, and 
him safely to keep in the said Jail for the said period of {term of imprisoji- 
ment) ; returning this warrant with an endorsement certifying the manner of 
its execution. 



of 


Given under my hand and the seal of the Court, this 

{Seal.) ( Signature .) 


day 
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APPENDIX A. 


(Supra, p. 59, note 2.) 

Places outside British India in which the Code 
is in force. ~ 



The Code of Criminal Procedure is in force (in some cases with 
certain modifications) in— 

1. The Haidarabad Assigned Districts (J. II. Macpherson’s Lists of 
British Enactments in force in Native States , Calcutta, 1885, p. 34); 

The Civil and Military Station of Bangalore (ibid. p. 85) ; 

The Salt sources in the R&jputana Agency (ibid. pp. 103, 106, 

108, 109, no). 

The R&jpntana Parganas under British administration (Todgarh, 

Dewair, Saroth, Chang and Kot-karana), (ibid. p. 112): as to other 
Native States in the Rdjput.ina Agency, see ibid. p. 444; 

The District of Quetta (ibid. pp. 114, 115); 

The Bombay States of Akalkot, Jath, Miraj (Senior), Miraj 
(Junior), and Ramdurg; (ibid. pp. 332, 337, 339). 

2. The cantonments of Quetta, Mittri, Sikandarabad, Disah, Canton- 
Mau, N&god, Naogdon, Nimacli, Satnd, Abu, Deoli, and, probably, ment9 - 
others (ibid. pp. 130, 131, 132, 149, 193, 200, 211, 223, 229, 

249, 254, 262). 

3. The lands occupied by the following railways constructed in or Railways, 
passing through Native States: G. I. Peninsular ( Kurundwar ), 

Ndgpur and Chhattlsgarh (Khairagarh and Nundgaon ), Rdjputdna- 
Malwa, Bhaunagar-Gondal, Bombay, Baroda and Central India, 

Madras Railway (Mysore), Sindhia (Dlioipur, Gwdlidr ), Bhopal, 
Sind-Pishm (ibid. pp. 271, 273, 279, 280, 281, 285, 287, 291, 

294, 295, 300, 302, 314, 31S, 319, 325, 328, 329). 

4. In Mysore the Code of 1872 and its amending Acts were in Mysore, 
force when the present ITahdrdjd was placed in possession. 

Whether he has passed a regulation applying the Code of 1882 I 

have not been able to ascertain. 

5. As to Kashmir, the British officer for the time being on duty Kashmfr. 
has the powers of a magistrate of the fust class as described 

in section 20 of the Code of 1872 1 for the trial of offences 
committed by European British subjects, or by Native British 
subjects being servants of European British subject s . 

Provided that in the case of any offender being a European 
British subject, he has only power to pass a sentence ol imprison¬ 
ment for a term not exceeding three months, or fine not exceeding 

1 i.e. sees. 32, 33 of Act X of 1882. 
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one thousand rupees, or both ; and when the offence complained 
of is, under the Penal Code, punishable with death, or with trans¬ 
portation for life, or when it cannot, in the opinion of such officer, 
be adequately punished by him, he shall (if he thinks that the 
accused person ought to be committed) commit him to the Chief 
Court of the Panjab. 

Fines are recovered 'in manner provided by section 307 of the 
Code of 1872 1 . Sentence of whipping is carried into execution in 
manner provided by sections 310, 311, 312, and 313 of the same 
Code 2 (ibid. p. 420). 

6. As to the Persian Gulf, see ibid. 449. 

7. As to Zanzibar, under the Zanzibar Order in Council of 
1884 the Code is made applicable to Zanzibar as from the com¬ 
mencement of that Order. Subject to the other provisions of this 
Order, the Code and the other enactments relating to the adminis¬ 
tration of criminal justice , in India for the time being applicable 
to Zanzibar, has effect as if Zanzibar were a district in the Presi¬ 
dency of Bombay, and the Judicial Assistant is deemed to be the 
Magistrate of the district; the Consul-General is deemed to be the 
Sessions Judge; the High Court of Judicature at Bombay is deemed 
to be the High Court; and the powers both of the Governor- 
General in Council and of the Local Government under those 
enactments are exercisable by the Secretary of State, or, with his 
previous or subsequent assent, by the Governor-General in Council. 



APPENDIX B. 

(Supra, p. 1 6 1.) 

Offences triable by Jury. 

As to this matter, four of the Local Governments have published 
notifications to the following effect : — 

In the Lower Provinces 7th January, 1862 (Calcutta Gazette, 
1862, p. 87) : In the district of the Twenty-four Parganas, Huglf, 
Baldwin, Murshidibdd, Nadiya, Patna, and Dacca, the trial by 
any Court of Session of all the offences defined in chaps. VIII, XI, 
XVI, and XVII of the Penal Code shall be by jury, 27th May, 
1862 (Calcutta Gazette, 1862, p. 2041): In the above-mentioned 
districts the trial by any Court of Session of the offences defined in 
chap. XVIII of the Penal Code (offences relating to documents, 
and to trade or property-marks) shall be by jury. 15th October, 

1 i.e. Bees. 386, 387. 389 of Act X of '882. 

3 See seen. 391-395 ° f Act X of l88a - 
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( Calcutta Gazette , 1862, p. 3416): Abetments of and attempts 
to commit any of the above-mentioned offences shall be tried 
by jury. 

In Assam, 28th March, 1862 ( Calcutta Gazette , 1862, p. 1286): Assam. 
In all the districts comprising the Assam Division the trial of 
all offences by the Court of Sessions shall be by jury, 

In Madras, see the Fort St. George Gazette , 1 5th March, 1862, p. 450 Madras. 
(Sessions Courts of Chittur, Cuddapah, Masulipatam and Rajaraun- 
dry): 13th May, 1862, p. 777 (Cuddalore): 1st August, 1862, p. 

177 (NTegapatam): 2 Jan. 1863, p. 1 (Chittur, Cuddapah, Masuli¬ 
patam, Rajahmundry, Cuddalore, Negapatam): 14th April, 1863, 
p. 633 (Tanjore): 22 Feb. 1870, p. 220 (Cuddalore). Fort St. 

George Gazette , 20th March, 1883, Part I, p. 150: In all Courts 
of Session in the Madras Presidency, except those in the Agencies 
of Ganjam, Godavari, and Vizagapatam, trials of the following 
offences must be by jury:—the offences described in the Penal 
Code, secs. 379, 380, 382, 392, 393, 394, 395, 397, 398, 399, 

400, 401, 402, 411, 412, 414, 451, 452, 453, 454, 455, 456, 457, 

45 8 > 459 > an(1 4 bi. 

I11 Bombay (. Bombay Government Gazette , 12th August, 1873, Part Bombay. 

I, p. 798) : The Court of Sessions at Puna must try by jury all 
offences for which under chaps. VIII, XI, XII, XVI, XVII, or 
XVIII of the Penal Code, or under any of those chapters taken in 
connection with sec. 75 of the Penal Code, the punishment 
awardable is death, transportation for life, or transportation or 
imprisonment for a period extending to ten years or upwards, 
and also all abetments of or attempts to commit any of the offences 
included in those chapters. Any person who may be tried by a 
jury for any of the offences specified must be tried by the same jury 
for all offences with which he may be charged on the same trial. 

Trial by jury has been introduced into the other Sessions Courts 
in the Bombay Presidency; but I have been unable to find the 
notifications. 

In Burma, 8th June, 1877 (British Btti-ma Gazette , 1877, Part Burma. 

II, p. 117): The trial before the Courts of Session in British 
Burma of all offences committed by European British subjects shall 
be by jury. 22nd December, 1875 (British Burma Gazette, 1875, 

Part II, p. 233) : The trial of all offences by the Court of the 
Recorder of Rangoon, and by the Court of the Judge of the 

town of Maulmain, shall be by jury. 

Similar notifications have been issued by the Local Govei nraents 
of the N. W. Provinces and the Panj&b, and, probably, by those of 
Oudh, the Central Provinces, and Ooorg; but I have been unable 
to find them. 
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APPENDIX C. 

(Supra, p. 162.) 

Number of Jury. 

As to this matter, six of the Local Governments have issued 
notifications to the following effect:— 

In the Lower Provinces ( Calcutta Gazette. , 22d Jan. 1873, Parti, 
p. 152): In trials by jury before a Court of Session, in which an 
European (not being an European British subject) or an American 
is the accused person, or one of the accused persons, the jury 
shall consist of five persons in the districts named in the subjoined 
list A, and of three persons in the districts named in list B:— 

List A. Bardwdn, Midnapur, Hugli, Howrah, Twenty-four 
Parganas, Murshid&bdd, Dacca, Patna, Sh&habad, Tirhut, Saran 
and Champarean, Monghyr, Bhdgulpur, Cuttack. 

List B. Bdnkurd, Birbhum, Nadiyd, Jessor, Dinajpur, Mdldah, 
Bdjshahi, Rangpur, Bogrd, Pabna, Darjiling, Jalpaiguri, Faridpur, 
Bakarganj, Maimansinh, Sylliet, Cachar, Chittagong, Noakhali, 
Tipperah, Gaya, Purneab, Santdl Parganas, Puri, Balasor, Hnza- 
ribagh, Lohardagga, Singbhum, Mdnbhum, Godlpard, Kdmrup, 
Darrang, Naugong, Sibsftgar, Lakhimpur. 

. Ibid. (iCalcutta Gazette , June n, 1873, Part I, p. 741): In trials 
before the Court of Session in which the accused person in not a 
European or American, the jury shall consist of five persons in 
all districts in which the system of trial by jury had been, or may 
hereafter be, extended. 

In Madras (Fort St. George Gazette Extraordinary, 21st December, 
1872, p. 2): In trials by jury before Sessions Courts the jury 
shall consist of five jurors. To the same effect is para. 12 of the 
notification of 1st Jan. 1873 in the Fort St. George Gazette , 25th 
March, 1873, p. 598, and see the notification No. 92, ibid., 20th 
March, 1883, Part I, p. 150. 

In Bombay ( Bombay Government Gazette , 13th Eeb., 18 73 > P* 
129): In all trials by jury before the Puna Court of Session of 
offences under chaps. VIII, IX, XII, XVI, XVII, XVIII of the 
Indian Penal Code, the jury shall consist of five persons. Through¬ 
out the Bombay Presidency five is the number of the jury in 
trials before the Court of Session in which a European, not being 
a European British subject, or an American, is the accused person 
or one of the accused persons. 

In the North-Western Provinces {S.-W. Provinces Gazette, 1873, 
p. 1042): The jury in trials by jury before the Court of Session 
shall consist of seven persons in the districts of the N.W. Provinces. 
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In the Panjab (Punjab Gazette , 1873, P- 7 6) • The jury in trials Panjab. 
before the Court of Session in the districts of Lahore, Delhi, 

Bawal Pindi and Peshawar, shall consist of nine persons: in the 
districts of Amb&lah, Mult&n and Sialkot of five persons, and 
in all other districts of the Panjab of three persons. 

Similar notifications have doubtless been issued by the Local 
Governments of Oudli, the Central Provinces, Burma and Coorg; 
but I have not been able to find them. It is very desirable that 
each of the Local Governments should revise and issue in an 
accessible form all its uncancelled notifications under the Codes 
of Criminal Procedure of 1861, 1872, and 1882. 


APPENDIX D. 


(Supra, p. 2, note 2.) 

The tjnrepealed part of 9 Geo. IV. c. 74. 

Whereas many wholesome alterations have been made in the 
criminal law of England, and the administration thereof, by 
authority of Parliament; and it is expedient that some of the said 
alterations should be extended to the British territories under the 
government of the United Company of Merchants of England 
trading to the East Indies: Be it therefore enacted by the King's 
most excellent Majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this present 
Parliament assembled, and by the authority of the same, that this Com- 
Act shall commence and take effect on and from the 1st day of meuce ' 
March, 1829, and shall extend to all persons and all places, as well 
on land as on the high seas, over whom or which the criminal 
jurisdiction of any of his Majesty’s Courts of justice erected or to 
be erected within the British territories under the government of 
the United Company of Merchants of England trading to the East 
Indies does or shall hereafter extend. 


And for the more effectual prosecution of accessories before Trial of 
the fact to felony, be it enacted, that if auy person shall counsel, accessory 
procure or command any other person to commit any felony, thefaU 
whether the same be a felony at common law or by virtue of any although 
statute or statutes made or to be made, the person so counselling, 
procuring or commanding shall be deemed guilty of felony, and mitted on 
may be indicted and convicted either as an accessory before the ^abroad 
fact to the principal felony, together with the principal felon, 
or after the conviction of the principal felon, or may be indicted 
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and convicted of a substantive felony, whether the principal 
felon shall or shall not have been previously convicted, or shall 
or shall not be amenable to justice, and may be punished 
in the same manner as an accessory before the fact to the same 
felony, if convicted as an accessory, may be punished; and the 
offence of the person so counselling, procuring or commanding, 
howsoever indicted, may be enquired of, tried, determined, and 
punished by any Court which shall have jurisdiction to try the 
principal felon, in the same manner as if such offence had been 
committed at the same ]3lace as the principal felony, although such 
offence may have been committed on tlie high seas,’or at any place 
on land, whether within bis Majesty’s dominions or without; and 
that in case the .principal felony, and the offence of counselling, 
procuring, or commanding, shall have been committed in different 
places, the last mentioned offence may he inquired of, tried, 
determined, and punished in any of his Majesty’s courts of justice 
within the British territories under the government of the said 
United Company having jurisdiction to try either of the said 
offences: Provided always, that no person who shall be once duly 
tried for any such offence, whether as any accessory before the fact 
or as for a substantive felony, shall be liable to be again indicted or 
tried for the same offence. 

And be it enacted, that if any person shall become an accessory 
after the fact to any felony, whether the same by a felony at common 
law, or by virtue of any statute or statutes made 6r to be made, the 
offence of such person may be inquired of, tried, determined, and 
punished by any court which shall have jurisdiction to try the 
principal felon, in the same manner as if the act by reason whereof 
such person shall have become an accessory had been committed at 
the same place as the principal felony, although such act may have 
been committed either on the high seas or at any place on land, 
whether within his Majesty’s dominions or without ; and that in 
case tin principal felony, and the act by reason whereof any person 
shall have become accessory, shall have been committed in different 
places, the offence of such accessory may he enquired of, tried, 
determined, and punished in any of his Majesty s courts of justice 
within the British territories under the government of the said 
United Company, having jurisdiction to try either of the said 
offences : Provided always, that no person who shall he once duly 
tried for any offence of being an accessory shall he liable to he 
again indicted or tried for the same offence. 

And be it enacted, that if any principal offender shall be in 
anywise convicted of any felony, it shall he lawful to proceed 
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^^unst any accessory, either before or after the fact, in the same after con- 
inanner as if such principal felon shall die or be pardoned, or 
otherwise delivered before attainder; and every such accessory shall 
suffer the same punishment, if he or she be in anywise convicted, 
as he should have suffered if the jmncipal had been attainted. 

And be it enacted, that all offences prosecuted in any of his Admiralty 
Majesty's courts of Admiralty shall, upon every first and subsequent oftcnce3 * 
conviction, be subject to the same punishments, whether of deaths 
or otherwise, as if such offence had been committed upon the 
land. 

And be it enacted, that wherever this or any other statute Construc- 
relating to any offence, whether punishable upon indictment or 
summary conviction, in describing or referring to the offence or statutes, 
the subject-matter thereof, or the offender, or the party affected or 
intended to be affected by the offence, shall use words importing 
the singular number or the masculine gender only, yet the statute 
shall be understood to include several matters as well as one 
matter, and several persons as well as one person, and females as 
well as males, and bodies corporate as well as individuals, unless it 
be otherwise specially provided, or there be something in the subject 
or context repugnant to such construction; and -wherever any 
forfeiture or penalty is payable to a party aggrieved, it shall be 
payable to a body corporate in every case where such body shall 
be the party aggrieved. 

And be it enacted, that where any person, being feloniously Trial of 


stricken, poisoned, or otherwise, hurt at any place whatsoever, “” r ^ r > re 
either upon the land or at sea, within the limits of the Charter 03 ,;" 
of the said United Company, shall die of such stroke, poisoning, death only, 



apprehended or be in custody. 
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APPENDIX E. 

(Supra, p. 265). 


The unrepealed part of Act X of 1875. 

Advocate 144.. The Advocate General may, with the previous sanction of the 
may exhibit ^ overnor ‘General iu Council or the Local Government, exhibit to 
informa- the local High Court, against persons subject to the jurisdiction of 
the said Court, info mations for all purposes for which Her Majesty’s 
Attorney-General may exhibit informations on behalf of the Crown 
in the Court of Queen’s Bench or Exchequer l . 

Such proceedings may be taken upon every such information as 
may lawfully be taken in case of similar informations filed by her 
Majesty s Attorney-General in England, so far as the circumstances 
of the case and the course and practice of proceeding in the said 
High Courts respectively will admit. 

All fines, penalties, forfeitures, debts and sums of money recovered 
or levied under or by virtue of any such information shall belong to 
the Government of India. 

Power to 146. At any stage of any proceeding under this Act, before the 
return of the verdict, the Advocate General may, if he think fit, 
inform the Court on behalf of Her Majesty that he will not further 
prosecute the defendant upon the information or charge; and 
thereupon all proceedings on such information or charge against the 
defendant shall be stayed, and he shall be discharged of and from 
the same. But such discharge shall not amount to an acquittal 2 . 


1 Informations are filed ex off do 
in the Court of Queen’s Bench (or 
as it is now called, the Queen’s Bench 
Division of the High Court of Justice) 
without the intervention of a grand 
jury. They lie for misdemeanors only, 
and not for treasons, felonies or mis¬ 
prision of treason (Archbold, p. 116). 


Informations are filed in the Court 
of Exchequer to recover debts due to 
the Crown under revenue and other 
penal statutes, and damages for tres¬ 
passing on Crown lands. 

2 So in England the party dis¬ 
charged remains liable to be re-in- 
dicted, Archbold, p. 115. 
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INTRODUCTION TO THE CODE OF 
CIVIL PROCEDURE. 

It is obvious that, in every system of jurisprudence professing 
to provide for the due administration of public justice, some forms 
of proceeding must be established, to bring the matters in con¬ 
troversy between the parties, who are interested therein, before the 
tribunal by which they are to be adjudicated. And for the sake 
of the despatch of business, as well as for its due arrangement with 
reference to the rights and convenience of all the suitors, many rules 
must be adopted to induce certainty, order, accuracy, and uniformity 
in these proceedings 1 . 

The Anglo-Indian Courts have always tried to do justice between 
man and man. But no one can say that their procedure was for¬ 
merly characterised by certainty, order and accuracy; and its want 
of uniformity is equally incontestable. 

Before the ist July, 1859, there were no less than nine Multiform- 
different systems of civil procedure simultaneously in force in % of old 
Bengal: four in the Supreme Court, corresponding to its common- l )lcLedure * 
law, equity, ecclesiastical and admiralty jurisdictions; one for 
the Court of Small Causes at Calcutta; one in the military 
Courts of Requests; and three in the Courts of the East India 
Company, one for regular suits, a second for summary suits, and 
a third applicable to the jurisdiction of the Deputy Collector in 
what were called resumption-suits 2 . The procedures, as well as the Procedures 
jurisdictions, of the Supreme Court were all founded on the charter of Supreme 
of George III, dated 26th March, 1774* These jurisdictions were S ‘ 
technically termed 4 sides , of the Court, and the procedure on each 
4 side 9 was similar to the procedure of the corresponding Court in 
England, with this difference, that the viva voce examinations of 

1 See Story, Commentaries on 
Equity Pleading, § 1. 

3 Also called l&khirdj suits. All 
land in India is assumed to be sub¬ 
ject to Jchirdj (the tax imposed by 
Muhammadans on the land of con¬ 
quered countries), unless the right to 
it has been granted away by the 
sovran; and Id-khirdj suits were insti¬ 
tuted to try the question whether 
lands held without payment of revenue 
were so held by a legal title or not. 


They were called ‘resumption-suits,’ 
because by reason of them the Grovem¬ 
inent is said to i resume* the right 
illegally withheld from it. First Report 
of Commissioners appointed to con¬ 
sider the reform of the judicial estab¬ 
lishments etc. of India, p. 200. Seo 
in Bengal, Ben. Regs. 19 of 1793, 
37 of 1793 ) and 7 of 1882 : in Madraa > 

Mad. Regs. 25 of 1802, and 13 of 
1802 : in Bombay, Bom. Regs. 17 of 
1827 and 6 of 1833. 
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witnesses were taken down in writing and the depositions were 
signed by the witnesses. The source of the procedure of the Small 
Causes Court I have not been able to ascertain. There were no 
written pleadings in this Court. Procedure in the military Courts 
of Requests was regulated by Act XI of 1841. In these Courts also 
there were no written pleadings. The civil procedure of the Com¬ 
pany’s Courts originated in a code of regulations passed by Lord 
Cornwallis, in 1 793 \ That code was applicable chiefly to regular 
suits, the practice of the Courts being more similar to that of the 
Courts of equity than of common law 2 , and there was only one 
class of cases for which it was then considered necessary to provide 
a more summary procedure. These were suits for the forcible dis¬ 
possession of disputed land and crops. But, a few years later, the 
summary procedure was extended to cases connected with the 
collection and exaction of rent. The summary jurisdiction in cases 
of forcible dispossession was transferred to the Magistrates by 
Act IV of 1840; and the summary jurisdiction in cases of rent, 
which had gradually increased so as to embrace almost every 
question between the zamiudar and raiyat, was transferred by Ben. 
Beg. 8 of 1831 to the collector of land-revenue. 



Written In suits in the Comjiany’s Courts there were written pleadings, 
pleadings, which consisted of a plaint, an answer, a reply and a rejoinder. 

The parties were not restricted to any particular form, but each 
told his story in his own way. The pleadings were in consequence 
argumentative and sometimes very voluminous, and full of irrelevant 


matter and repetition; and they often failed to bring the parties 
to direct issue. A regulation passed in 1814 s , no doubt, required 
the Judge, after the close of the proceedings, to settle the issues, 
or rather fix the points to be determined. But this { most whole- 

1 Ben. Reg. 3 of 1793. diction of the provincial Courts de- 

2 It was, however, nearer to the pended on Ben. Reg. 3 of 1793, sec. 8: 7 


Scottish than to any English system; 
Eirst Report, p. 198. 

3 Ben. Reg. 26 of 1814, sec. 10, cl. 
2, cl. 4. Other rules on the subject 
of civil procedure were contained in 
Reg. 4 of 1793, sec. 7: Reg. 2 of 
1806, sec. 2: Reg. 23 of 1814, secs. 
46? 73 : Reg* 26 of 1814, sec. 4, cl. 2 : 
Reg. 5 of 1831, sec. 16: Reg. 6 of 
1832, sec. 3 (which enabled Euro¬ 
pean judges to avail themselves of 
the assistance of Natives as a pan- 
chdyat, as assessors, or as jurors), 
and Acts XII of 1843, IV of 1850, 
VIII of 1850, XV of 1850, XXV 
of 1852, and XV of 1853. The juris- 


of 1795, sec. 7 : 2 of 1803, sec. 5 : 5 of 
1831, secs. 5, 15, cl. 2, and 27, cl. 3; 
and Act XXV of 1837, «ec. 1. As to 
the Courts in which suits were to be 
instituted, see Act IX of 1844, sec. 1 
and Reg. 5 of 1831, sec. 7. As to the 
power of the Sadr Court to transfer 
suits, see Acts III of 1837 and XXVII 
of 183S. The Sadr Court might, under 
Keg. 25 of 1814, sec. 5, cl. 1, ca n u 
from any subordinate Court and di 
termine any original suit amounting 
to Rs. 50,000 and upwards; but this 
jurisdiction appears never to have 
been exercised. 
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•egulatiou ’ (ns it was called by the Judicial Committee) 
was much neglected by the lower Courts, and the parties were 
allowed to bring in from time to time as might be convenient their 
exhibits and lists of witnesses, with a petition stating the point to 
pio\e which they were adduced. No particular course was pre¬ 
scribed to be followed at the final hearing. The Judge either himself 
perused the pleadings and depositions, or listened to them as road 
by a corruptible Native officer. ‘ The parties were then heard, and 
the general practice in this case was for the Judge to put a question 
to the vakil of one of the parties, which was answered by the 
opposite vakil to the best of his abiiity, and then a good deal of 
wrangling sometimes followed between the opposed pleaders The 
Judge, as he does still, determined both fact and law, but his judg¬ 
ment was olten reversed by the appellate Court on merely technical 
giounds, not affecting the merits of the case or the jurisdiction 2 . 

Mutatis mutandis, it may be said that in the other parts of 
British India the systems of civil procedure were equally numerous, 
and, it may be added, equally imperfect 3 . 

Ihe evils arising from this state of things had long been felt; First Law 
and in 1834, the statute 3 & 4 Win. IV, c. 85, sec. 53, provided Commia - 
that certain .persons styled the Indian Law Commissioners should S ’ n ' 
inquir e into all existing forms of judicial procedure in force in any 
part of British India, and should suggest such alterations as might 
in their opiuion be beneficially made in those forms. 

These Commissioners recommended extensive alterations, and 
appear to have drafted a Code of Civil Procedure. This I have 
never seen. It is certain, however, that in or about 1853, Mr. A 
J. Moffatt Mills (a judge of the Sadr Diwdni Adilat) and Mr! 
(afterwards Sir H. B.) Harington were appointed ‘special Com¬ 
missioners for revising the Code of Civil Procedureand that the 
result of their labours, a draft entitled ‘The Code of Civil Proce¬ 
dure of the Courts of the East India Company y was printed in 


1 First Report, p. 199. 

3 First Report, p. 83. 

The Madras Regulations on the 
subject were 2 and 3 of 1802, 4 of 
1S16, sec. 14, cl. 2, and 4 of 1816, 
sec. 24. The procedure of Village 
Munsits and Village Panchayats 
is unaffected by the Code (see sec. 
61, cl. c). The jurisdiction of the 
provincial Courts depended on Mad. 
Reg. 2 of 1802, sec. 5 : 4 of 1816, sec. 5, 
cl. 1 ; Reg. 6 of 1816, sec. 11: Reg. 3 
of lS 33 , secs. 4 and 5, and Act VII of 
1843, secs. 3 and 4. The Bombay 


rules as to procedure were in Bom. 
Regs. 2 of 1827, sec. 10, 4 of 1827, 
and 17 of 1827, secs. 32, 34. The pro¬ 
cedure of officers appointed to try 
small suits in military bazars in Bom¬ 
bay is unaffected by the Code. The 
jurisdiction of the provincial Courts 
depended on Bom. Reg. 3 of 1827, 
sec. 3i : Reg. 1 of 1830, sec. 5, cl. 1 ; 
Reg. 18 of 1831, sec. 3, ol. 2. 

4 This draft contains 1026 sections 
distributed among 36 chapters, the 
arrangement and drafting of which 
are very faulty. A* to its substance, it 
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1854 and laid before another body of Commissioners in England 
appointed under 16 & 17 Vic. c. 95, sec. 28. These Commissioners 
were thus instructed by Sir Charles Wood, then President of the 
Board for the affairs of India:— 

‘ It is obviously most desirable that a simple system of pleading 
and practice, uniform, as far as possible, throughout the whole 
jurisdiction, should be adopted, and one which is also capable of 
being applied to the administration of justice in the inferior Courts 
of India. The embarrassment will thus be avoided which a diver¬ 
sity of procedure throws in the way of an appellate jurisdiction; 
and the proceedings in the new Court 1 will be a pattern and guide 
to the inferior tribunals in the Mufassal. 

‘ 1 our first duty, therefore, should be to address yourselves to 
the preparation of such a code of simple and uniform procedure.’ 
Four draft The Commissioners accordingly produced and submitted to Her 
Co ea ' Majesty in their first report a draft code of procedure for all 
ordinary civil courts in the Lower Provinces of Bengal, with the 
exception of the Court of Small Causes in Calcutta. In their 
third and fourth reports, dated the 20th May, 1856, they submitted 
similar codes for the civil courts in the North-Western Provinces 
and the Presidencies of Madras and Bombay. Four Bills founded 
• on these drafts were in 1857 introduced into the Legislative 
Council by Mr. (now Sir Barnes) Peacock, and referred to Select 
The Code Committees. These Bills were amalgamated and became law as 
° 1859. Act VIII of 1859. The principal improvements which it made were, 
according to Sir Barnes Peacock 2 , these: (a) it enabled the Civil 
Courts to grant injunctions to restrain a defendant from commit¬ 
ting waste, injury or breach of contract; (6) it enabled Civil 
Courts to appoint receivers or managers for the preservation or the 
better management or custody of property in dispute; (c) it pro¬ 
vided that the parties to a suit might, where they were at issue on 
some question of law or fact, state a case to the Judge in the form 
of an issue and agree among themselves in writing to abide by the 
finding of the Judge upon such issue, such finding to be enforceable 
as if it were a judgment in a contested suit; and (cZ), as introduced, 
it dispensed with the necessity of going through all the tedious and 
technical forms of pleading in the Supreme Courts. But the Code 
us passed did not apply to those Courts, or to the Presidency Small 

is enough to say that under it written mating the Supreme and the Sadr 
pleadings would have been retained. Courts in each of the Presidencies 
but restricted to a plaint and to an now called the High Court’, 
answer in which the defendant might 2 Proceedings of the Legislative 
introduce fresh matter. Council of India, 1857^ col. 23. 

1 i.e. the Court formed by amalgn- 
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The day after the Code had taken effect in Bengal, and before it Amend- 
had come into force in Madras and Bombay, Mr. Harington, nil 
actum reputans clum quid sujwresset agendum - moved the first reading 0 f 1859. 
of a Bill (aftenvards Act IV of i860) to amend one of its rules re¬ 
lating to appeals to the Sadr Court, and the jiroccss of amendment 
went on to the end of 1863—Acts XLIII of i860, XXIII of 1861, 

IX of 1863, and XVIII of 1863 being passed in swift succession. 

In the meanwhile the Code had been extended to almost the 
whole of British India 1 , and it was also made applicable to the 
High Courts in the exercise of their civil, intestate, testamentary, 
and matrimonial jurisdictions 2 . 

In 1863-1864 a Bill consolidating the Acts above mentioned, and Mr. Har- 
also providing for the service of summons upon, and for examining 
criminals confined in gaol, and for enabling the Courts to obtain tion Bill, 
the testimony of experts on questions relating to the law of the 
religion of the parties, was prepared by Mr. (afterwards Sir Henry) 
Harington. This Bill was published in April, 1864, and introduced 
and referred to a Select Committee in the following November. 

This Committee made many amendments in the wording of the 
Bill, but left its bad arrangement unaltered and its numerous 
defects unsupplied. They presented a report dated 6th April, 1865. 

The amended draft, with the report, was sent home to the Secre¬ 
tary of State in Council, and by him referred to the Indian Law 
Commissioners. They were of opinion that the project of con¬ 
solidation should be deferred, and that it would be better to 
amend the Code by successive enactments, as occasion might 
demand. The Secretary of State in Council in his despatch of 
the 25th February, 1867, expressed his concurrence in that opinion. 

In consequence the work was broken off ; but after the corre- Further 
spondence above referred to, there were more changes in the changes in 
law, each tending to make some portion of the existing Code ltUV * 
inapplicable to existing circumstances. Besides the modifications 
effected by local Acts, the General Clauses Act of 1868, the 
Prisoners’ Testimony Act of 1869, ihe General Stamp Act of the 
same year, the Court Fees Act of 1870, the Limitation Act of 

1 Subject, in the Non-regulation Letters Patent of December 28, 1865, 

Provinces, to the restriction that the § 37. As to proceedings in the iu- 
sale of land in execution of decrees testate and testamentary jurisdictions, 
should not take place without the see the Succession Act, X of 1865, 
consent of some executive authority. secs. 3, 238 and 261. As to the matri- 

2 See the revoked Letters Patent of monial jurisdiction, see Act IV of 
May 14, 1862, § 37, and the present 1869, sec. 45. 
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1871, the Evidence Act of 1872, the Oaths Act of 1873, all had 
this effect to a greater or less extent. Moreover, Act V of 1866 


had provided a summary procedure on bills of exchange, and Act X 
of 1867 dealt with references by provincial Courts of Small Causes. 

Again, the Code of 1859 was unquestionably ill-drawn, ill- 
arranged and incomplete, and there had been a large number 
of decisions, which* showed either some inconvenience in the 
rules of the Code or some ambiguity of expression, or absence 
of direction, which had given rise to disputes. To a certain 
extent these matters were settled by judicial decisions; but the 
decisions, however well they might interpret the language of the 
Code, did not always lay down the rule most beneficial to suitors, 
and even in the more frequent instances, when the decision laid 
down the best rule, it was often convenient to embody it in the 
written law. 

Lastly, the Government of India had decided to make sundry 
amendments in the law relating to the execution of decrees, and 
to render more efficient the provisions of the Code as to execu¬ 
tion-debtors unable to pay their debts. 

Under these circumstances, the Government of India, with the 
advice of Mr. (now Lord) Hobhouse, who was then law-member, 
and the sanction of the Secretary of State, determined to proceed 
with Mr. Ilarington’s Bill, and the writer, who was then Secretary 
to the Government of India in the Legislative. Department, with 
the permission of Mr. Hobhouse, recast Mr. Harington’s draft. 
In doing so he attempted a clearer and more methodical arrange¬ 
ment of the different parts and clauses of the Code than was then 
the case: he embodied in it a number of judicial decisions, some 
incorporated in the substance of the enactments, some by way of 
explanation: in a few instances he proposed rules more generally 
convenient than those which had been decided to result from the 
then wording of the Code : he supplied several forms of proceeding 
which he thought might be useful to suitors ; and he added certain 
provisions as to joinder of parties ,alibi pendens, foreign judgments, 
interrogatories, affidavits, admission of documents, administration 


suits, suits by and against minors and lunatics, suits relating to 
charities, interpleader, etc., some of which wero borrowed with 
necessary modifications from the orders and rules made in 
England under the Judicature Acts, others from the rules of the 
High Court, of Calcutta, and others from the New York Code 
of Civil Procedure. Of these new provisions, one, the chapter 
on interpleader, was wholly drawn by Mr. Hobhouse; the 
chapter on payment into court and the section on set-off were 
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wholly or chiefly from his pen; and the other chapters, 
especially those on execution of decrees and appeals to the Queen in 
Council, owe much to his skill and industry. 

The re-arrangement of the Code was made on the following 
principles. First, the course of an ordinary suit is followed, from 
the moment that the plaintiff determines to sue until he obtains 
execution of his decree. Incidental proceedings (as, for example, 
when either party dies or becomes insolvent, or a female party 
marries, or a local investigation is required) are then separately 
dealt with. Thirdly, we have suits in particular cases, as, for 
example, when the plaintiff is a pauper, a lunatic, or a' mere stake¬ 
holder ; or the defendant is a corporation, a minor, or a -military 
man. Fourthly, the Code deals with provisional remedies (such 
as arrest and attachment before judgment, and interlocutory in¬ 
junctions), which are wanted to prevent the plaintiff absconding 
or property disappearing or being wasted pending litigation. 
Fifthly, we have special proceedings not of the nature of regular 
suits—such as references to arbitration and summary suits on 
negotiable instruments. These five divisions exhaust the subject 
of procedure in the exercise of original jurisdiction. If, then, 
an unsuccessful litigant wishes to present an appeal, or to have 
a judgment reviewed, he will find the law on these subjects in 
Parts dealing respectively with appeals and reviews. References 
of points ot law to the High Courts are also separately dealt 
with : the special rules relating to the Courts established under 
24 & 25 Vic. c. 104 in the Presidency-towns and at Allahabad 
are placed in a Part by themselves; and the body of the draft 
is completed by a few sections comprising some miscellaneous 
matters which could not conveniently be placed under any of the 
other heads. The new Code was thus divided into ten Parts, 
relating respectively to— 

I. Suits in general. 

II. Incidental proceedings. 

III. Suits in particular cases. 

IV. Provisional remedies. 

V. Special proceedings. 

VI. Appeals. 

VII. Review of judgment. 

VIII. References to the High Court. 

IX. Special rules relating to the chartered High Courts. 

X. Certain miscellaneous matters. 

The draft, with a preliminary report dated March 8, 1875, was 
presented to the Council, published in the Gazette of India, and 
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circulated to the Local Governments. A further report, dated 13th 
September, 1876, describing many improvements in the draft 
suggested by the criticisms of Messrs. Pitt Kennedy, Belchambers, 
Plowden and others 1 , was presented to the Council with the 
revised Bill in September, 1876. And a final report, describing 
many further improvements due to Sir It. Garth, Sir Charles 
Turner, Mr. Justice Ainslie, and Pandit Lakshmi N&r&yana, was 
presented to the Council in the spring of 1877. After a memor¬ 
able speech by Sir Arthur, now Lord Hobliouse, the Bill became 
law on the 30th March in that year, and it came into force on 
the following 1st of October. 

Mine months' experience, however, showed that several amend¬ 
ments, both formal and substantial, were desirable. Local laws 
prescribing a special procedure for suits between landlord and 
tenant had not been sufficiently saved by section 4, and the 
result was that the local legislatures were debarred from making 
any law dealing with that matter. Section 229 did not provide 
for Courts, such as that of the Resident at Mandalay, which were 
then outside British India. And there were other difficulties as 
to the rules for the payment of subsistence-money of imprisoned 
judgment-debtors: as to appeals against orders for the sale of 
attached property or rejecting applications to set aside ex parte 
decrees, and as to the power of Judicial Commissioners to regulate 
their own procedure. The chapter on Insolvency did not extend 
to persons against whose property orders of attachment had issued 
m execution of money-decrees, and it required amendment in other 
respects. The section (622) as to revision by the Pligh Court 
did not provide for the case where the lower Court appeared 
to have acted in the exercise of its jurisdiction illegally or with 
material irregularity. And there were several slips in the drafting, 
of which perhaps the most important was in the first clause of 
the section (113) on res judicata. The writer, who had succeeded 
Sir Arthur Hobliouse as law- member, therefore introduced into 
the Viceregal Council a Bill which became law as Act XII of 1879, 
and amended about 130 sections of the Code. 

In the beginning of 1882 another Bill was introduced to exempt 
from attachment the whole of the salaries of public officers and 
railway servants when not exceeding rs. 20 per •; mensem , extending 
section 539 (as to suits relating to public charities) to suits relating 
to religious endowments, and applying sections 434 and 650 a to 

1 Messrs. Field, Maclean, R. J. (’hand, an Extra Assistant Conimis- 
Crosthwaite and J. W. Smyth (all of sioner in the Panjdb. 
the Bengal Civil Service}, and Hukm 
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avenue as well as to Civil Courts. 


The Select Committee to which 


this Bill was referred added some ten or twelve less important 
amendments of other parts of the Code; and as the Code had 
been already amended, thought that the convenience of the courts, 
the bar and the public required that~ Act X of 1877 and its 
amending Act (XII of 1879) should be repealed and re-enacted 
with the amendments proposed by the amended Bill, but without 
any change in the order and numbering of the parts, chapters and 
sections of the Act of 1877. The Council agreed to this, and the 
present Code, Act XIV of 1882, accordingly became law. 

The Code begins with a short preamble and nine sections con¬ 
taining certain definitions and other preliminary matter. The 
portions of the Code which extend to the provincial Courts of 
Small Causes are declared by section 5 and schedule II. The por¬ 
tions extending to the Presidency Small Cause Courts are declared 
by Act XV of 1882, sec. 23 and its second schedule. The few 
portions which do not apply to the High Courts in the exercise of 
original jurisdiction are declared by the Code itself, section 638. 


Part I. Of Suits in General. 

This 1 art deals with litigation in the simplest case, from the 
time that the plaintiff decides on suing and has to select his 
forum to the time when, having obtained a decree, he proceeds 
to execute it. It assumes that the plaintiff is a sane adult British 
subject, and neithei a pauper, a military man, or a mere stakeholder. 
It assumes that the defendant is another sane adult British subject, 
that he is not a military man, and that he does not attempt to 
abscond or to waste the subject-matter of the suit. It also assumes 
that the suit is not compromised, and that in the course of the 
litigation neither party dies, becomes insolvent, marries, or requires 
a commission to issue. It is divided into eighteen chapters re¬ 
lating to the following subjects :— 

I. The jurisdiction of the Courts and res judicata. 

II. The place of suing. 

III. Parties, their appearances, applications and acts. 

IV. The frame of the suit, and the form of the plaint. 

V. The institution of suits. 

VI. Service of summons on the defendant. 

VII. The appearance of the parties, and the consequence of 

non-appearance. 

VIII. Written statements. 

IX. The examination of the parties at the first hearing. 
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X. The admission, inspection, production, and impounding 
of documents. 

XI. The settlement of issues. 

XII. The disposal of the suit at the first hearing; 

XIII. Adjournments. 

XIV. Summoning witnesses. 

XV. Examination of parties and witnesses. 

XVI. Judgment and decree. 

XVII. Costs. 

XVIII. Execution of decrees. 



Chapter I . Of the Jurisdiction of the Courts and lies Judicata . 

The first question for a person seeking judicial relief is, whether 
his suit can be brought; whether, in other words, the Courts have 
jurisdiction to grant the desired reli-ef. 

Here the Code first declares generally that no person shall 
by reason of his descent or place of birth be in any civil pro¬ 
ceeding exempt from the jurisdiction of any of the Courts 1 . This 
had been the law in the Bengal Presidency since the year 1836 in 
regard to all the civil courts except the Munsifs 2 . But this de¬ 
claration does not affect special laws, such as have been provided 
for the care of the property and persons of minors 3 , and for 
'privileged persons, such as the late King of Oudh, and the families 
of the Naw&b of the Carnatic 4 and the Naw&b ‘of Surat 5 . 

The Code then declares the jurisdiction to try all suits of a 
4 civil nature/ excepting suits of which their cognisance is barred, 
by any law for the time being in force ; such, for instance, as the 
Limitation Act, or Act XVIII of 1850, which bars suits against 
judges for acts done by them in good faith 6 in the discharge of 
their judicial duties 7 , or the Code of Criminal Procedure, sections 
133, 140, 142, which prevent the civil Courts trom inter¬ 
fering with the orders of magistrates for the removal of public 
nuisances 8 , or the Code of Civil Procedure itself, sec. 244. The 


1 For tlie old legislation as to the 
persons amenable to civil jurisdiction, 

see Acts XI of 1836, sec. 2 ; X X IV 
of 1836, sec. 5: III of 1839, sec - 1 : 
VI of 1843, Bee. 7 : III of 1850, sec. 1. 

3 It was extended to the Munsifs 
court in 1843. 

3 3 N. W.P. 79, 82. 

4 Act XXXVII of 1858. 

5 Act XVIII of 1848. 

8 And see infra, sec. 288. 

7 2 Mad. H. C. 396, 443: 3 Bow. 


H. C., A. C. J. 36 : 5 Suth. Civ. R.104, 
col. 1 : 13 Suth. 13. 

8 See 2 Agra, 81:13 Suth. 13. But 
as to a Magistrate 8 order concerning 
the interior of a 'private house, see 
8 Suth. Civ. R. 239. 

Other laws by which the cognisance 
of suits is barred are—Act XIII of 
•1857, secs,. 13, 14 (quality etc. of 
opium delivered to Government): 
Act I of 1859, sec. 57 (suits by 
seamen for wages): Act IX of 
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regulation of ritual is not within the province of civil Courts 1 . Matters of 
But the Code explains that a suit in which the right to pro- re %>° n - 
perty or an office is contested is a suit of a civil nature, 
although the right may depend on the decision of questions as 
to religious rites or ceremonies 2 . In other words, the Courts 
do not meddle with matters of religion, except so far as such 
matters are inseparable from questions as to civil rights or 
liabilities. The rule corresponds with that followed by the 
English Courts with regard to dissenting religious bodies 3 . 

And the Courts will not give relief when by so doing they would Immoral- 
recognise an immoral custom 4 , as where the dancing-girls of a %• 
temple sue to enforce a monopoly of the gains of prostitution. 

The Courts cannot take cognisance of ‘ acts of state,’ that is, acts Acts of 
done in the exercise of sovran powers 5 which do not profess to be state - 
justified by municipal law 5 . It must, however, be l’emembered 
that the Secretary of State in Council cannot in India claim on 
beliall of the Crown the prerogative of immunity from suit 7 ; and 
where the act complained of professes to be done under the sanction 
of municipal law and in the exercise of powers conferred by that 
law, the circumstance that it is an act done by the sovran power, or 
by the delegate of that power, does not oust the jurisdiction of the 
Courts fi . And a suit will not lie for costs awarded by a civil court, Costs or 
or for damages occasioned by a civil action, even though brought (lama - es - 
maliciously and without reasonable or probable cause 9 / The Code Trial by 
of Civil Procedure (unlike the Code of Criminal Procedure, sec. 5.“) ' ntereit ' d 
contains no rule that a judge shall not try any case in which he is ^ ulg °' 
personally interested, except in case of necessity, where no other 
Judge has jurisdiction. That a judge of the High Court will refuse 


1859, 8ec - (forfeitures and attach¬ 
ments): Act XXIII of 1871, secs. 
4-7 (claims to pensions and grants) : 
Act I of 1877, sec, 21 ^contracts which 
cannot be specifically enforced) : Act 
VI of 1878, sec. 17 (decisions of Collec¬ 
tor as to treasure trove): Act XVII of 
1878, eec 9 . 1, 3, 4 (compensation for 
acts relating to ferries), and a large 
number of local enactments relating 
to encumbered estates, revenue mat¬ 
ters, village cesses, hereditary offices, 
forests and forest produce, rent-suits. 
For the restriction of the interference of 
the Bombay Courts in caste questions, 
see Bom. Reg. II of 1827, sec. 21, and 
2 Bom. 470: 6 Bom. 725: 11 Bom. 534. 

1 5 Bom. 80, 81. 


9 The words ‘ or tenets’ should have 
been added. See 5 Mad. 313. 

3 See Cooper v. Gordon, L. R., 8 Eci 
249: Brown v. Cure of Montreal, 
L. R., 6 P. C. 157. 

4 i Mad. 168. 

5 e.g. the powers of making peace 
and war, of concluding treaties, of 
seizing property by right of con- 
quest. 

6 L. R., 2 I. A. 38 ; following 7 
Moore, I. A. 476; and see 5 Mad. 
273, dissenting from 1 Cal. 11. &eo, 
too, 3 All. 829, per Stuart C.J. 

7 21 & 22 Vic. c. 106, sec. 65. 

8 5 Mad. 282, per Turner C.J. 

0 1 Bom. 467. But sec Churchill 
v. S'SW ers ) 3 ^ 938 . 
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to try such cases, see Bourke, Eep. O. C. p. 273. For the English 
common law on this subject see Dirties v. Grand Junction Canal Co 
3 H. L. Ca. 793 : Serjeant v. Dale, L. R, 2 Q. B. D. 566, 567. We 
may leave this subject of jurisdiction with the remark that the 
so-called merger of torts in felony does not exist in India 1 . A 
Hindu or Mahomedan-therefore whose civil rights have been infringed 
by an act which is also a non-compoundable offence is not bound 
to prosecute the offender before bringing his civil suit. Nor is 
his right to sue suspended until the offender is brought to justice. 
The Code should have contained rules, either by way of express 
enactment or of illustration, as to each of these matters. 

Section 12 then provides for the plea oilis alibi pendens, the ea- 
cepho litis pendentis of the civilians. It bars suits only where the 
matter in issue is also directly in issue in a previous suit between the 
same parties for the same relief in a' British Indian Court having 
jurisdiction to grant it; and explains that the pendency of a suit 
in a foreign Court does not preclude the Courts in British India from 
trying a suit founded on the same cause of action. It is founded 
on three English cases : Foster v. Vassall, 3 Atk. 589 : Devie v. Lord 
Brownlow, 2 Dick. 611 : Behrens v. Sieveking, 2 My. & Cr. 602. 

Section 13 treats of res judicata, a plea founded on the two 
maxims Aemo debet bis vexari pro eadem causa and Interest rei 
publicae ut sit finis litium, and a subject of which the importance 
in a country inhabited by a litigious population is only equalled 
by the ditficulty of dealing with it clearly, concisely and accurately 
in a legislative enactment. 

As res judicata is a plea in bar, not a plea to the jurisdiction, the 
place of this section may be objected to ; but the circumstance that 
the corresponding section 2 of Act VIII of 1859 stood in the fore¬ 
front of that Code, and the convenience of having so important 
a clause in a prominent position seemed in this instance to outweigh 
considerations of logical arrangement. The principal clause and 
its first Explanation are founded on the definition in Livingston's 
code of evidence for the State of Louisiana, § 192. « 

judicata is whatever has been finally decided by a Court of com¬ 
petent jurisdiction—proceeding according to the forms of law _ by 

a valid sentence—on a matter alleged, and either desired or ex¬ 
pressly or impliedly confessed by the other; and it is conclusive 
evidence of that which it decides, between the same parties or 
those that represent them, litigating for the same thing, under the 
same title and in the same quality/ But the Indian Code provides 
that in the former suit the matter in issue must have been not 
1 8 ee Vol, I, of this work, p. 18. 
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.omfy^ubstantially, but directly in issue. The second, third, fourth 
and fifth Explanations rest on decisions of English or Indian 
Courts. But the second Explanation extends to matters which 
might or ought to have been made, ground of attack in the 
former suit. The third declares that any relief claimed on the 
plaint, which is not expressly granted by the decree, shall be 
deemed to have been refused. The fourth declares that a de¬ 
cision is 4 final ’ when it is such as the Court making it could not 
alter (except on review) on the application of either party or 
reconsider of its own motion. An appealable decision may be 
c final * until the appeal is made. The fifth lays down that when 
persons litigate bona fide in respect of a private right claimed 
in common for themselves and others, all persons interested in 
such right shall be deemed to claim under the litigants. The sixth 
is taken from Livingston’s code, just mentioned, § 198, and should 
be transferred to the Evidence Act. The section is not exhaustive 
as to the effect of res judicata . It does not deal with the case of 
judgments in rent , nor with that of parties represented by, though 
not claiming under, the parties to the former suit 1 . 

Section 14 declares, in general accordance with the rules pre- Foreign 
vailing in England 2 3 4 , when a foreign judgment shall not bar a suit jud© 111611 ^ 3 - 
in British India. This section provides by implication that a 
foreign judgment shall be a bar in certain cases to a suit on tho 


same cause of action, but not to a suit upon the judgment 8 . 
Whether such suits will lie in India, when the judgments sued on are 
made by Courts situate in Native States, has not yet been settled 4 . 
The Madras High Court holds that such suits will lie ; while the 
Bombay High Court infers, from the power given to the Government 
of India by section 434 to declare that the judgments of Native 
Courts may be executed as if they had been passed by British Courts, 
that the Legislature did not intend that suits should be brought on 
the judgments of Native Courts. It is hard to see how such an 
inference can fairly be drawn. The Code makes no distinction 
between the Courts of Native States and other foreign Courts, 
except that the former Courts are or may be treated more favourably. 
As regards suits on other foreign judgments, the Indian Courts 


1 As to tliis see 14 Moore, I. A. 
376 : 6 Bom. 715. 

2 See 2 Smith’s Leading Cases, 869, 
but consider, as to clause (6), Godard 
v. Gray, L. R., 6 Q. B. 139. 

3 6 Mad. 275. See form of plaint, 
infra, Soiled. IV. no. 27. 

4 See 7 Mad. 103, 164, dissenting 


from 6 Bom. 295 and8Bom. 595. Suits 
on judgments passed by the French 
Courts at Chandernagore, Malid and 
Pondicherry have often been brought 
in Calcutta and Madras; eee 4 Suth. 
Civ. R. 108: 15 Suttl Civ - 5 °° : 
8 Mad. H. C. I 4 : 2 Mad * 337 2 

Mad. 400. 
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would follow the English rules, which have recently been stated bv 
Fry J. as follows 1 :— 

The Courts of England consider the defendant bound_ 

(a) Where he is the subject of a foreign country in which the 
judgment has been obtained : 


(b) Where he was. resident in the foreign country when the 

action began : • 

(c) W here the defendant in the character of plaintiff has selected 
the forum in which he is afterwards sued: 

(d) Where he has voluntarily appeared : 

(e) Where he has contracted to submit himself to the forum in 
which the judgment was obtained : 

(/) And possibly, if Becquet v. MacCarthy , 2 B. & Ad. 951, be 
right, where the defendant has, within the foreign jurisdiction, real 
estate in respect of which the cause of action arose while he was 
within that jurisdiction. 

Moreover, in a case reported in 2 Mad. 400, Turner C.J. decided 
the following points :— 

(1) Where a defendant sued in a foreign tribunal takes no objection 
to the jurisdiction, he cannot afterwards question that jurisdiction. 

(2) Mere irregularity of procedure on the part of a foreign 
tribunal, which ordinarily proceeds in accordance with the re¬ 
cognised principles of judicial investigation, is not sufficient ground 
for refusing to give effect to its judgment. 

(3) Where the limitation-law bars the remedy but does not 
extinguish the right, a foreign judgment in a suit on a contract is 
not open to the objection that the suit was time-barred in the 
country where the contract was made. 

The judgments of all Courts situate in England, with the 
exception of the Judicial Committee of the Privy Council, are 
‘foreign judgments' within the meaning of the Code; and the 
Bombay High Court has treated as a foreign judgment the call- 
order of the Court of Chancery on a contributory of a company 
registered in England and being wound up under the authority of 
the latter Court 2 . 

The Limitation Act (Sched. II, art. 117) provides a six-years 
limitation for suits on foreign judgments. 


1 Bovsillon v. jRausillon, 14 Ch. 
Div. 371. And see Obicini v. filigh, 

: • 

Bouard, 15 C. B., N. S. 341 : Hcott v. 
Pilkington , 2 B. & 8. 11 : Abouloff 
v. Oppenfieimer, 10 Q. B. Div. 295: 
Grant v. Easton, 13 Q. B. Div. 302 : 


and the note to the Duchess ofEmgg. 
ton's Case, 2 .Smith, L. 0 ., 9th ed.,8i 2. 
As to the desirability of giving credit 
to foreign judgments, see 1 Mad. 19S. 
per Holloway J . 

2 8 Bom. H.G., O.C. J. 200. 



Chapter II. Of the Place of Suing. 


Assuming that his suit can be brought, the next question for 
a person seeking judicial relief is, to-which Court he ought to 
resort. The Code answers this by declaring (sec. 15) that 4 every 
suit shall be instituted in the Court of the lowest grade competent 
to try it/ The competence here referred to is determined by the 
actual value of the plaintiffs claim or its subject-matter (the Suits 
Valuation Act, VII of 1887, the Provincial Small Cause Courts 
Act, IX of 1887, the Presidency Small Cause Courts Act, XV of 
1882), and the local laws regulating the jurisdiction of the Courts. 

These laws are now as follows:— 

In Bengal, the North-Western Provinces and Assam, Act XII 
of 1887, secs. 18-25. 

In Madras, Act III of 1873, amended by Act XXI of 1885: 

Madras Reg. IV of 1816, sec. 5. 

In Bombay, Act XIV of 1869: Act II of 1864 (Aden): Bom. Act 
XII of 1866 (Sind). 

In the Panj 4b, Act XVIII of 1884. 

In Oudb, Act XIII of 1879. 

In the Central Provinces, Act XVI of 1885. 

In Burma, Act XVII of 1875. 

In Coorg, Reg. II of 1881. 

In Ajmer and Merwara, Reg. I of 1877. 

Section 16 specifies the suits whoso forum is fixed with reference Fomm 
to the subject-matter. Such are suits relating to immoveable pro- de P endin S 
perty and suits for moveables which have been distrained or attached, subjeot- 
But suits to obtain compensation for wrong to immoveable property matter, 
may be optionally instituted in the Court within whose jurisdiction 
the defendant resides. Exceptions are made in the cases of suits 
to obtain relief respecting land where, as in the case of a specific 
performance of a contract of sale, the relief sought can be obtained 
by the personal obedience of the defendant. Such suits, as well as 
suits for compensation for wrongs to immoveable property, may be 
brought either in the Court which has jurisdiction over the land or 
in the Court which has jurisdiction over the person of the defendant. 

Section 17 deals with the suits which must be instituted where Forum 
the defendant resides, carries on business, or personally works for 
gain, or where the cause of action arose. Where there are several dant’s resi- 
defendants, only some of whom reside etc. within the local limits of ^ tc -> 
the Court's jurisdiction, the suit cannot be instituted in the Court whli-V^ 
without either (a) the leave of the Court, or ( b ) the acquiescence ol of 
the non-residents. arose. . 



Transfer of 
suits in 
subordi¬ 
nate 
Courts. 


396 THE CODE OE CIVIL PROCEDURE. 

Section 18 provides for suits for compensation for wrongs to 
person or moveable property where the wrong is done in one juris¬ 
diction and the defendant resides in another. 

Section 19 provides for suits for immoveable property situate in 
a single district but within the jurisdiction of different Courts, and 
for the case where the property is situate in different districts. 
Power is given by section 20'to stay proceedings where all the 
defendants do not reside within the jurisdiction. 

Section 25 provides for the transfer by the High Court or 
District Court of suits pending in a subordinate Court of first 
instance or of appeal. This applies to suits in Courts of Small 
Causes which are. declared by section 2 to be ‘ subordinate’ to the 
High Court and District Court. 



Chapter III. Of Parlies and their Appearances and Acts . 

Parties. ' Having ascertained the Court to which he must resort, the third 
question for the person seeking judicial relief is, for and against 
what parties such relief must be claimed. 

The first eight sections of this chapter are taken, with some modi¬ 
fications, from the orders framed in England under the Supreme 
Court of Judicature Act, 1875, and give a wide latitude as to 
* the persons who may be made parties. Section 30 declares that 
when there are numerous parties having the same interest in one 
suit, one or more of them may, with the permission of the Court, 
sue or be sued, or may defend, in such suit on behalf of all parties 
so interested. A caste, for instance, may be represented by a group 
of its members 1 . Any person on whose behalf a suit is so instituted 
or defended may apply to the Court to be made a party (sec. 32), 
and the Court is empowered to give the conduct of the suit to 
such plaintiff as it thinks fit. A like power exists in England 
under 15 & 16 Vic. c. 86, s. 42, rule 7. Save upon the appli¬ 
cation of either party on or before the first hearing, the Court 
cannot order the name of any party tQ be struck out. But it may 
at any time, with or without such application, add parties and 
order any plaintiff to be made a defendant, or any defendant to be 
made a plaintiff (sec. 32). It often happens that a nonjoinder or 
misjoinder is not discovered till after issues are settled and the 
evidence is gone into; and the Judge should have full power to 
correct the mistake whenever it is found out. The objections for 
want of parties, for joinder of parties who lm\ e no interest, or for 
misjoinder, if not taken before the first hearing, will be deemed 
to have been waived (sec. 34 )- 

1 11 Bom. 53 6 > P er West 
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Cluiyter IV. Of the Frame of the Suit . 


Section 42 declares that every suit shall as far as practicable be Claims 
so framed as to afford ground for a final-decision upon the subjects 
in dispute, and so to prevent further litigation concerning them. 

‘Were the rule otherwise, a man might be sued repeatedly in 
respect of different parts of the same matter, and conflicting judg¬ 
ments might be pronounced regarding separate portions of the same 
property, included in the same cause of action. And as the value 
of the property claimed by the plaint determines the class of judges 
by which a suit is cognisable and the remedies of the parties in an 
appeal, a suit might be split up, so that each branch of it should be de¬ 
cided by a judge of a lower class than that by which, with reference to 
the value of the whole property in litigation, it ought to be decided, 
and the right of the parties to appeal would be unfairly limited V 

The suit must include the whole of the claim which the j^laintiff 
is entitled to make in respect of the cause of action upon which he 
sues; but he may relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court. If, however, he 
does so, he cannot afterwards sue in resj)ect of the portion so relin¬ 
quished. When he is entitled to more than one remedy in respect 
of the same cause of action, he may sue for all or any of his 
remedies ; but if he omits, except with the leave of the Court 
obtained before the first hearing, to sue for any of such remedies, 
he cannot afterwards sue for the remedy so omitted (sec. 43). 

After these provisions, the Code contains four sections as to the Joinder of 
joinder of causes of action and multifariousness, i.e, the joining in cau . ses °f 
one suit of several distinct and naturally dissimilar claims upon the ‘ lcfclon ‘ 
same defendant or several defendants 2 . These sections are taken from 
the orders framed in England under the Supreme Court of Judica¬ 
ture Act, 1875 (Order xviii, rr. 2 and 5). The rule respecting 
the claims that may be joined with a suit for the recovery of land 
places suits to obtain declarations of title to land on the same 
footing as suits to recover it, and enables a mortgagee to join with 
either of those suit:’ claims to enforce any of his remedies under the 
mortgage. This is in accordance with a decision of the Master of 
the Bolls on the corresponding English rule; see 3 Ch. D. 629: 

22 Ch. D. 281. The Code (sec. 44) expressly provides for joining 
with claims by or against a legal representative, claims which he 
was personally entitled to, or liable for, jointly with the deceased 

1 W. Macplierson, New Civil Procedure for British India , 1871, p. 54, 
citing 2 Sutli. 148. 

‘ Bee 14 CaL 681. 


min isr#,. 



398 THE CODE OF CIVIL PROCEDURE. 

person whom he represents, e. g. on a promissory note jointly 
executed by the deceased and the person who becomes his executor. 

When causes of action are united, the jurisdiction of the Court 
as regards the suit depends on the amount or value of the aggregate 
subject-matter at the date of instituting the suit (sec. 45). 



The plaint. 


Copies of 
plaint. 

Concise 

state¬ 

ments. 


Suits on 
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Chapter V. Of the Institution of Suits. 

The Code here provides that every suit shall be commenced by 
plaint, and contains rules as to the language aud contents of the 
plaint, as to its signature and verification, and as to rejecting it, 
amending it, or returning it for amendment. As to its contents, 
the Code declares that, if the plaintiff has allowed a set-off or 
relinquished a portion of his claim, the plaint must show the 
amount so allowed or relinquished. Where he sues in a represent¬ 
ative character, the plaint must show that he has taken the steps 
necessary to enable him to sue; and if the cause of action arose 
beyond the period ordinarily allowed for instituting the suit, the 
plaint must show the ground of exemption from such law (sec. 50). 

When the plaint is admitted, section 58 requires the plaintiff to 
present as many copies of it as there are defendants, unless where 
the Court, by reason of the length of the plaint, the number of the 
defendants etc., allows him to present a like number of concise 
statements of the claim made and the remedy required. 

When the plaintiff sues upon a document in his possession, he 
must produce it in Court wheD the plaint is presented, and deliver 
the document or a copy to be filed. The object is to prevent forgery 
and fraudulent alteration during the trial, and not, as is some¬ 
times supposed, to enable the Court to refer to documents so filed as 
if they were thereby made evidence without further proof. 

Section 61 provides for suits on lost negotiable instruments, and 
is taken from Act V of 1866, sec. 14, the Indian equivalent of 17 
& 18 Yic. c. 125, s. 87 = 45 & 46 Vic. c. 61, s. 70. 

The chapter ends with the provision, sec. 63, that a document 
which ought to be, but is not, produced when the plaint is pre¬ 
sented shall not without the leave of the Court be received in 
evidence on his behalf at the hearing. But this does not apply 
to documents handed to a witness merely to refresh his memory, 
or produced for cross-examination of the defendant’s witnesses, or 
in answer to any case set up by him. 


Chapter VI. Of the Issue and Service of Summons. 

Ir8u 6 of When the plaint has been registered and the copies or concise 
summons. gtat-ol&ents squired by section 58 have been filed, a summons may be 
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to each defendant (sec. 64), and if the Court thinks fit, he 
must appear in person, provided he resides within the local limits 
of the Court’s ordinary jurisdiction, or within fifty or, where there 
is a railway communication for five-sixths of the distance, two 
hundred miles from the court-house. The Court determines when 
issuing the summons whether it shall be for the settlement of issues 
only or for the final disposal of the suit. 

Sections 72-92 contain elaborate provisions as to the service of 
the summons. The object is to make sure, as far as possible, that 
the summons comes to the knowledge of the defendant. When it 
is considered how large a proportion of the suits in British India 
are decided ex parte owing to the defendant’s failure to appear, the 
importance of this part of the Code can hardly be exaggerated. 
The Code of 1859, sec. 55, provided that when the defendant 
could not be found (i.e. when the process-server said that he could 
not be found), and there was no one else on whom service could be 
made, the serving officer was to fix a copy of the summons on the 
outer door of the house in which the defendant was dwelling, but 
it omitted to say what the effect of this fixing was to be, nor did 
it take any precautions against the fraud and indolence of process- 
servers. I he new Code provides as a rule that personal service shall 
be proved by the written acknowledgment of the person served (sec. 
7 9), and where such proof is impossible, that the serving officer should 
fix a copy of the summons on the defendant’s dwelling and return 
the original with an endorsement stating the circumstances (sec. 80). 
He is then examined on oath touching his proceedings (sec. 82). 
And the Court may then order substituted service if it is satisfied 
that the summons cannot be served in the ordinary way. 

In the case of privileged defendants, sections 91 and 92 provide 
for substituting for a summons a letter sent by post or by a special 
messenger. 


Service of 
summons. 


Privileged 
defendants 
(ss. 640, 
641). 


Chajiter VII. Of the appearance of the parlies and consequence 
of non-appearance . 

The Code then lays down rules of procedure in the cases where 
both parties attend (sec. 96); where the summons has not been 
served in consequence of the plaintiff’s failure to pay the fees for 
serving it (sec. 97); where neither party appears (secs. 98, 99); 
where the plaintiff only appears (sec. 100); where the defendant 
only appears (sec. 102) ; where the defendant residing out of British 
India does not appear (sec. 104); where one of several plaintiffs or 
defendants does not appear (secs. 105, 106). A dismissal for Dismissal 
default or a decree ex parte is no more than a just consequence of for default. 
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Decree ex the failure to appear, where it is voluntary; and where it is 
pa ‘ b ’ involuntary, there is a remedy in the powers given to the Court 
by sections 10 r, 103 and 108. 

The chapter concludes with sections (108, 109) as to the setting 
aside the decrees passed ex parte against the defendant, No such 
decree will he set aside without notice to the opposite party. 


Chapter VIII. Of Written Statements and Set-off. 
Pleadings. The present Code, like Act VIII of 1859, requires no written 
pleading except the plaint. It was admitted on all hands that in 
the large majority of cases coming before the Courts, namely, suits 
for debt, written pleadings of any other kind are useless. This had 
been proved in England by the experience of the County Courts 
and in India by the experience of the Presidency Courts of Small 
Causes and the military Courts of Request. But in suits relating 
to immoveable property and in other cases of complexity and 
difficulty 1 , it is often convenient to have the written statements of 
Written the parties. The Code therefore here permits the parties at any time 
statements, before or at the first hearing to tender written statements of their 
respective cases, and the Court may itself at any time require a 
written statement from any of the parties and receive one for the 
purpose of answering a statement so required. These statements 
must not be argumentative (sec. 114), and the Court is em¬ 
powered to deal with them when they violate this rule or are 
prolix or irrelevant (sec. 116). 

Set-off. Sections 111,216 and 2 21 were intended to contain the Indian law 
of set-off, or the compensation of one debt for another, and to differ 
from the present English rules 011 this subject (Orders xix. r. 3, xxi. 
r. 17). In England, set-off is not confined to pecuniary claims, and 
in the case of such claims the power of set-off is not limited to debts. 
Claims for unliquidated damages may now be set off in all Courts 
against debts, debts against damages, and damages against damages. 
But under the Indian Code set-off is confined to suits for the recovery 
of money, and the following four requirements must be fulfilled:_ 

(а) The sum of money claimed to be set-off must be ascertained : 

(б) It must be legally recoverable by the defendant from the 
plaintiff: 

(c) In such claim both parties must fill the same character as 
they fill in the plaintiffs suit. 

(d) The amount claimed to be set-off must not exceed the 
pecuniary limits of the Court’s jurisdiction. 

If these four requirements are fulfilled, the Court sets-off one 
1 See, for instance, the Patent Act, X'\ of 1859, 8ec - 34 - 
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>t against another, and such set-off has the same effect as a plaint 
in a cross-suit, so as to enable the Court to pronounce final judgment- 
in the same suit both on the original and on the cross-claim. But the 
decisions of the High Courts on this section make it hard to say 
what the law of India as to set-off is at present. The pleader’s 
lien upon the amount decreed is expressly saved from the effect of 
set-off. This saving was suggested by Pringle v. Gloag , 10 Chan. 
Div. 676, affirmed by Order Ixv. r. 14 \ 

Chapter IX. Of the Examination of the Parties at the first hearing . 


At the first hearing the Court ascertains from the defendant or 
his pleader whether he ailmits or denies the allegations of fact 
made in the plaint, and also ascertains from each party or his 
pleader whether he admits or denies allegations of fact made in the 
written statement of the opposite party and not admitted or denied 
by the party against whom they are made. The Court records 
such admissions and denials (sec. 117)* The Code intentionally 
omits to provide that allegations of fact in written statements, if 
not denied, shall be taken to be admitted. Such a provision would 
have been dangerous in the case of untrained pleaders. 

At any hearing the Court may examine orally any party aj^pear- 
ing in Court or any companion of his able to answer material 
questions relating to the suit. 

On the corresponding sections of the Draft Code of 1859 
the Commissioners observe : < The object of the first examination is 
merely to enable the Judge to ascertain what is the matter in dis¬ 
pute between the parties. In the interrogatories which he may put 
to them for this purpose some allowance must be made for 
misapprehension on both sides. It is also manifest that statements 
made at this examination stand 011 a different footing from evidence 
given in a trial of fact. After the Judge has once ascertained 
and recorded the points in dispute, the parties may be examined to 
them like other witnesses.’ 


Chapter X. Of Discovery , and on the Admission, lnspectio7i f 
Production etc. of Documents. 

The object in compelling what is called * discovery’ ia to pro- Interroga- 
cure an admission of the case made by the plaint, either in aid tones * 
of proof or to supply the want of it, and to avoid expense 2 . 

The first seven sections of this chapter correspond with the 

1 See HBdwards v. Hope, 14 Q. B. D. Discovery, § 2 - As to discovery 
933. i n 0 f execution, see sec. 267, 

a Wigram, Points in the Law of infra. 
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English Order xxxi. rules 1-10, from which they were immediately 
taken. The ultimate source of the practice of putting special 
interrogatories is, no doubt, the civil law 1 . The Code here 
empowers parties at any time to deliver interrogatories in writing. 
But the leave of the Court is always required, there being no excep¬ 
tion, as in England, where the plaintiff seeks relief on the ground 
of fraud or breach of trust. And in deciding on any application 
for leave the Court should take into account any offer which may 
be made by the party sought to be interrogated, to deliver particu¬ 
lars, or to make admissions or to produce documents relating to 
the matter in question (Order xxxi. r. 2). Sections 123, 125, 127 
provide for inquiring into the propriety of exhibiting interroga¬ 
tories ; for the costs of improper interrogatories; for making 
objections to answering interrogatories, and for compelling persons 
to answer sufficiently. No defendant shall deliver interroga¬ 
tories for the examination of the plaintiff unless such defendant 
has already tendered a written statement which has been received 
and placed on the record. Otherwise the plaintiff would be de¬ 
layed, without knowing the nature of the defence, until he had 
answered. 

As to admission of documents, either party may, not less than 
ten days before the hearing, require the other party to admit the 
genuineness of any document material to the suit. The Evidence 
Act, sec. 58, then applies. The party refusing to give the admission 
is chargeable with the expense of proving the document, unless the 
Court thinks there were good reasons for the refusal (sec. 128). A 
similar clause is contained in the Common Law Procedure Act, 15 
& 16 Vic. c. 76, secs. 117, 1 18. But the Code requires the demand 
for admission to be served through the Court. 

Discovery is not confined to facts resting merely in the knowledge 
of the defendant. The Court is empowered at any time during the 
pendency of the suit to order discovery of documents relating to 
any matter in question in the suit; but a party must apply for 
a like order, if at all, before the first hearing (sec. 129). The 
Court may also at any time compel production of documents re¬ 
lating to any such matter. The latter power, which goes far beyond 
the former practice of the Court of Chancery-, was suggested by 
Order xxxi. rule 11, under the Judicature Act. The Indian Courts 
will probably not compel the defendant to produce documents 
relating solely to his title. 



1 See Story, Equity Pleading, § 39* ^ 755 > aU( l Story, Equity Pleading, 

3 See Hardman v. EUames , 2 My. § $59* 
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^^Sections 131, 132, 133 provide for inspecting and copying of 
specified documents not relating solely to the party’s own title. 

When any discovery or inspection is objected to, and the Court 
is satisfied that the right to such discoyery or inspection depends 
on the determination of any question in dispute in the suit, section 135 
(taken from the English Order xxxi. rule 19) empowers the Court 
to oi’der that question to be first determined. 

Whoever disobeys any order to answer interrogatories, or for 
discovery or inspection, which has been served personally upon him, 
is made by section 136 guilty of an offence under the Penal Code, 
sec. 188. He is also liable, if a plaintiff, to have his suit dismissed: 
if a defendant, to be placed in the same position as if he had not 
defended. 

Section 137 enables the Court of its own accord, or on the 
application of a party, to send for the records of any other suit 
or proceeding and to inspect the same. This was originally taken 
from the draft code of Messrs Mills and Harington. But such an 
application must be supported by an affidavit showing either that the 
applicant cannot without unreasonable delay or expense obtain an 
authenticated copy or that the production of the original is neces¬ 
sary for the ends of justice. To stop a practice which existed in 
the Mufassal, the Code here declares that the power to send for 
records shall not enable the Court to use in evidence any docu¬ 
ment which would be inadmissible in the suit. 

In order to preclude questions on appeal as to whether a docu¬ 
ment was in evidence or not, section 141 provides that no document 
shall be placed on the record unless it has been regularly proved or 
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admitted. 

The provisions in this chapter as to documents apply, so far as Material 
may be, to all other material objects producible as evidence (sec. ob i ects * 

14 5 )* 

The practice as to the admission of documents has recently been Notice to 
extended in England to the admission of certain facts; and the ^ ifc 
Code should provide, in accordance with the English Order xxxii. 
r, 4, that if it be made to appear to the Judge that one of the 
parties was, a reasonable time before the first hearing, required in 
writing to admit any specific fact, and without reasonable cause 
refused to do so, the Court should either disallow to such party 
or order him to pay (as the case may be) the costs incurred in con¬ 
sequence of such refusal. Notice to admit facts would in many 
cases supersede interrogatories and thus save expense and delay. 
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Chapter XT. Of the Settlement of Issues. 

I11 the course of administering justice between litigants there 
are two successive objects,—to ascertain the subject for decision, 
and to decide \ The Code having provided for each of the parties 
stating his own case, now provides for collecting, from the opposi¬ 
tion of their statements, the points of the legal controversy. It 
explains the term ‘issues/ and then requires the Court, at the 
first hearing of the suit, 

(a) to read the plaint and written statements (if any) ; 

(b) to examine the parties where necessary, e.g. where the facts 
are not sufficiently stated in the plaint (6 Ben. 274); 

( c ) to ascertain ujDon what material points of fact or of law 
the parties are at variance ; and 

( d ) to frame and record the issues on which the right decision 
of the case appears to depend—not those which the parties may 
themselves have selected (2 Bom. H. C. 164). 

The Code also directs that when issues both of fact and of law 
arise in the same suit and the Court thinks that the case may he 
disposed of on the issues of law only, the issues of law shall be 
tried first. The object of this is to save expense and to prevent 
cases being remanded for trial of issues of fact which in the result 
prove wholly irrelevant. The Court itself frames the issues, (1) 
from the allegations made on oath by the parties or their friends, 
or made by their pleaders ; (2) from allegations made in the 
plaint, the written statements, or in answer to interrogatories ; 
and (3) from the contents of documents produced by either party. 

Here the Indian differs importantly from the English practice, 
which is thus prescribed by Order XXXIII, r. 1 : * Where in any 
cause or matter it appears to the Court or a Judge that the issues of 
fact in dispute are not sufficiently defined the parties may be directed 
to prepare issues, and such issues shall, if the parties differ , be, settled 
by the Court or a Judge/ Eor the purpose of framing the issues 
correctly, the Court may compel the attendance of witnesses and the 
production of documents. The Court is empowered to amend, add, 
and, at any time before passing the decree, strike out issues. 

When the parties are agreed as to the question of tact or of law 
to be decided, they may state it in the form of an issue and agree 
in writing to be bound by the finding of the Court (sec. 150, 151). 
The rules on this head correspond with sections 142, 143 0 f the 
Code of 1859, which were taken, with some alterations, from the 
Common Law Procedure Act, 1852, sections 42~45 j reproduced in 
the present Order xxxiv. rr. 9-12. 

1 Stephen's Principles of Pleading, 7th ed. p. x. 
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If at the first hearing it appears that the parties are not at Judgment 
issue on any question of law or of fact, the Court may at once pro- 
nounce judgment; and where there afe several defendants, and S 
any one of them is not at issue with the plaintiff, the Court may 
at once pronounce judgment for, or against him, and the suit pro¬ 
ceeds only against the other defendants. But in by far the greater 
number of suits the whole matter in dispute may be resolved into 
one or more simple issues, on which the parties may at once go to 
trial. The Code therefore provides that when the parties are at 
issue, and issues have been framed by the Court, and the Court is 
satisfied that no further argument or evidence than the parties can 
at once supply is required, the Court may determine such issues, 
and pronounce judgment (sec. 154). 

When the summons has been issued for the filial disposal of the 
suit and either party fails to produce his evidence, the Court may 
either pronounce judgment at once, or frame and record issues and 
then adjourn the suit for the production of the evidence necessary 
for deciding those issues (sec. 155). 


Chapter XIII. Of Adjournments . 

The Court may, if sufficient cause be shown 1 , at any stage of the Power to 
suit, grant time to the parties, and adjourn the hearing, making adjourn, 
such order as it thinks fit with respect to the costs of adjournment! 

But great encouragement had been given to perjury and subordina¬ 
tion of perjury, great delays, expense and inconvenience had been 
caused, in consequence of the facilities formerly enjoyed of obtain¬ 
ing adjournments, especially in the hearing of evidence. The Code 
therefore provides (sec. 156) that when the hearing of evidence 
has once begun, the hearing of the suit shall be continued from 
day to day until all the witnesses in attendance have been examined, 
unless the Court finds the adjournment to be necessary for reasons 
recorded by the Judge with liis own hand. 

Chapter XIV. Of the summoning and attending of Witnesses. 

The parties may, after the summons has been delivered for Summonses 
service on the defendant, obtain summonses to persons whose at- At¬ 
tendance is required either to give evidence or to produce docu¬ 
ments; but in all such cases the applicant must, before the summons 

1 As, for instance, where the de- the day fixed f° r disposal, 7 

fendant surprises the plaintiff by a Suth. Civ. R. 84. 
written statement filed the day before 
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is granted, pay into court the travelling and other expenses of the 
person to be summoned. These provisions derive ultimately from 
Act XIX of 1853, sec - 12 * The Court issues summonses as a matter 
of course, except where there is reason to think they are applied 
for merely to obstruct the course of justice 1 , or the application is 
made .so late that the witness could not possibly appear before 
the applicant's case is closed 2 . 

When a witness absconds, his property may be attached; but 
the serving-officer must previously be examined on oath touch¬ 
ing the non-service, and if the witness appears, the attachment 
may be withdrawn. Where a witness on whom a summons lias 
been served disobeys the summons, the Court may sentence him to 
fine not exceeding rs. 500. He is also liable, when personal ser¬ 
vice has been made, to a civil suit for damages 3 . 

No witness is bound to attend in person unless he resides (a) 
within the. local limits of the ordinary jurisdiction of the Court, or 
(6) without such limits and at a place less than fifty or, when 
there is railway communication for five-sixths of the distance, two 
hundred miles from the Court-house. It is obvious that in a 
country nearly as large as Europe there must he some limit beyond 
which witnesses should not he required to travel even by railway. 

No person known to be of unsound mind should bo summoned 
as a witness without the previous consent of the Court. Act II of 
1 855, sec. 14, contained a rule to this effect. But it was repealed 
by the Evidence Act of 1872, and nothing was put in its place. 

If any party to a suit present in court refuses without lawful 
excuse when required by the Court to give evidence or produce 
documents, the Court may pass a decree against him, or make any 
order as to the suit that it thinks fit; and whenever any party to a 
suit is summoned to give evidence or produce a document, the 
rules as to witnesses contained in the Code apply to him. It is no 
longer necessary to serve him with notice to show cause why he 
should not attend. 

Chapter XV. Of the hearing of the Suit and examination of 
Witnesses. 

On the day fixed for the hearing, or to which the hearing has been 
adjourned, the party having the right to begin states his case and pro¬ 
duces his evidence. The Code here states the lules as to the ordo 

1 14 Snth. Civ. R. 66,67. There ' 2 9 Suth. Civ. R. 530 : 14ibid. 493: 
should have been a clause equivalent * *7* VTY 

to the second proviso to sec. 216 of 3 *- e0 c AIX of 1853, sec. 26, 
the Code of Criminal Procedure, and Act X of 1855, Bee. i 0 . 
supra, p. 141. 
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ttffrfriendi, or, as it is not very accurately 1 .called, the right to Eight to 


begin. The plaintiff, as a rule, begins. But the defendant begins 
where he admits the facts alleged by the plaintiff and contends that, 
either in point of law or on some additional facts alleged by the de¬ 
fendant, the plaintiff is not entitled to any part of the relief which ho 
seeks. The corresponding English rules will be found in Taylor 
on Evidence, §§ 350, 353, 356. The other party then states his 
case and produces his evidence, if any, and the party beginning, if 
he chooses, replies. 


The witnesses must be examined orally in open court in the Examina- 
presence and under the personal direction and superintendence 0 f ti°ii of wit 
the Judge (sec. 181), but this of course is subject to the pro¬ 
visions contained in section 192, chapter XVI and section 383; 
and in appealable cases the evidence is taken down in writing 
in the language of the Court in the form of a navrative, read 
over in the presence of the Judge and of the witness, and also 
in the presence of the parties or their pleaders. The Judge then 
corrects the narrative, if necessary, and signs it (sec. 182). The 
object of these provisions, as of the corresponding section (172) 
of the Code of 1859, is to relieve the administration of justice 
in India of one of its chief scandals, the careless and perfunctory 
method of taking evidence 2 . Another of these scandals is the 
constant production of inadmissible evidence, and the Code should 
contain a clause like that in section 298 of the Code of Criminal 
Procedure, empowering the Judge to prevent the production of 
such evidence, whether it is or is not objected to by the parties. 

When English is not the language of the Court, but the parties do Taking 
not object to have such evidence as is given in English taken down dowif 
in that language, the Judge may so take it down in his own hand E^gliX ** 
(sec. 185). This provision saves expense in translating, and gives the 
appellate Judge the same material as the Judge of first instance. 

In unappealable cases, the Judge, as the examination of each Memoran* 
witness proceeds, makes with his own hand a memorandum of the ^ um * 
substance of the deposition ; or, when he is unable to do so, causes 
the memorandum to be made in writing from bis dictation in open 
Court (sec. 189). 

It often happens in India that a Judge who has partly heard Transfer of 
a case is unable to decide it in consequence of being transferred to 
another district. The Code of 1859 niac ^ e 110 Provision l° r this 
case, and it was consequently held that the Judge s successor was 


1 The expression assumes that be- Best on Evidence, sec. J37. 
ginniDg is always an advantage, 2 Macpherson, C. I . -00. 
whereas it may be quite the reverse, 
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bound to recall and examine the witnesses de novo , unless the 
parties consented to his proceeding upon the evidence already 
recorded. The present Code therefore provides that when the 
Judge taking down any evidence is removed from the Court 
before the conclusion of the suit, his successor may deal with the 
evidence as if he himself had taken it down (sec. 191). 

Section 192 provides for the examination of a witness de bene esse. 

The Court may at any stage of the suit recall and re-examine 
any witness wdio has not departed (sec. 193). 

The Code does not provide that witnesses' shall give their 
evidence on oath or affirmation. Act X of 1873, sec. 5 > however, 
declares that oaths or affirmations shall be made by all witnesses, 
that is, all persons who may lawfully be examined or give or be 
required to give evidence by or before any Court or person having 
by law or consent of parties to examine such persons or to receive 
evidence. Where the witness is a Hindu or Muhammadan, or has 
an objection to making an oath, he makes, instead, an affirmation. 
For intentionally giving false evidence, witnesses are punishable 
under the Penal Code, sec. 193. 

The Code is also silent as to the protection of witnesses from the 
liability to which persons are ordinarily subject for defamatory 
statements. This is left to be dealt with by the Penal Code, 
•secs. 52 and 499, ninth exception *. Under Indian legislation a wit¬ 
ness’ privilege is much less extensive than under the English law 2 . 
But the Calcutta High Court has ruled (and the Judicial Committee 
has approved of the ruling) that witnesses who have given evidence 
cannot be sued for damages in respect thereof 3 . As to their ex¬ 
emption from arrest under civil process, see infra, section 642. 



Chc(j)ter X VI. Of A ffi davits. 

Power to This chapter empowers the Court at any time, for sufficient 
fact?to be reaso, h 1 ° or dcr any particular fact to be proved by affidavit. This 
proved by instrument was formerly unknown in the Mufussal. In uncon- 
affidavit. tested cases and in applications of an urgent and provisional 
character the affidavit is a useful mode of taking evidence. And 
when sifted by cross-examination, as it is always liable to be 
(sec. 195), it is not more likely to mislead than oral evidence. 
* In point of fact/ as Mr. Hobhouse sa.d 4 , one who cross-examines 
on affidavits has a considerable advantage, in that his enemy has 

1 See Vo!. I of this work, pp. 103, Seaman v * Xetherclift, 

288. o 1 p 53 ’ 

* That in England a witness is J 11 Ben. 328. 

absolutely privileged as to anything 4 Abstract of Proceedings, 1876, 

he may, as such, say in reference to the p. 2 44* 
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tten a book, and a book which he has had time to study before 
he comes to cross-examine.’ The Code therefore provides that 
evidence may be given by affidavit upon any application; indicates 
the matters to which affidavits should be confined, and specifies the 
officers by whom the oaths of declarants may be administered. 
The attendance of declarants for cross-examination must be in 
Court, unless they are exempt under section 640 or 641, or the 
Court otherwise directs. The costs of every affidavit containing 
impertinent matter are, as a rule, paid by the party producing 
the same (sec. 196); but when such matter is small in amount, the 
Court may exempt him from such costs. 

The Evidence Act does not apply to affidavits; and as answers to 
interrogatories are affidavits (4 Cal. 836), it seems also inapplicable 
to such answers. The Code, sec. 647, empowers the High Court to 
make rules for the admission, in miscellaneous proceedings, of affi¬ 
davits as evidence. But there is no such power in the case of suits 
and appeals. 

The Code should have laid down some rules as to the form of an 
affidavit, e.g. that it should be drawn up in the first person and divided 
into paragraphs numbered consecutively, and each, as nearly as may 
be, confined to a distinct portion of the subject: that it should state 
the description and time place of abode of the deponent, etc. 




Chapter X VII . Of J udgment and Decree. 

After the oral e\idence has been taken, the documentary evi-The 
denee (if any) produced, and the parties heard, the Court pro- 
nounces a written judgment either at once or on some future day 
of which due notice must be given (sec. 19S). The judgment is 
dated and signed by the Judge in open court at the time of 
pronouncing it, and cannot be altered or added to save to 
correct verbal errors, or to supply some accidental defects, not 
affecting a material part of the case, or on review (sec. 202). The 
judgments of the Courts of Small Causes, from which there is no 
appeal, need not contain more than the points for determination, 
and the decision thereupon. The judgments of all other Courts 
must contain a concise statement of the case, the points for determina¬ 
tion, the decision thereon, and the reasons for such decision (sec. 203): 
otherwise the appellate Court would not have the assistance it is 
entitled to expect from the Court below. Every judgment must 
direct by whom the costs of each party must be paid, and whether in 
whole or in what part or proportion (sec. 219)* ^ here issues have 
been framed, the Court must, as a rule, state its finding or decision, 
with the reasons thereof, upon each separate issue (sec 204). 
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The decree follows the judgment, and the Code should have con¬ 
tained an express provision to this effect. The decree hears date the 
day on which the judgment was pronounced. It must agree with the 
judgment, it states the number of the suit, the names arid description 
of the parties, the particulars of the claim, the relief granted, or other 
determination of the suit, and, lastly, the amount of costs incuired, 
and by whom and in what propoition such costs are to be paid 1 . 

Whether a decree could be altered by consent of parties was a 
question on which opinions conflicted. Section 210 of the Code 
enables the Court, after passing a decree for payment of money, on 
the application of the judgment-debtor, and with the consent of the 
decree-holder, to order that the money be paid by instalments on 
such terms as it thinks fit; and where any decree is at variance 
with the judgment, or contains any clerical or arithmetical error, 
sec. 206 enables the Court, on the motion of any party, to amend 
the decree. But, save as provided by sections 206 and 210, no 
decree can be altered at the request of parties. 

The Code then gives special rules as to the decrees in suits 
for immoveable property (secs. 207 and 211); for moveable property 
(sec. 208); for money due to the plaintiff (secs. 209 and 210); for 
mesne profits (sec. 212); for the administration of property under the 
decree, of the Court (sec. 213); to enforce a right of pre-emption 
(sec. 214); for dissolution of partnership (sec. 215); for an account 
between principal and agent (sec. 215 a) ; and, lastly, when a set-off 
has been allowed (sec. 216). 

Chapter XVIII. Of Costs . 

Power to The Court has full power to give and apportion costs of every 
give costs. a pp]j ca tion and suit in any manner it thinks fit 2 , and may exercise 
this power even where it has no jurisdiction to try the case. This 
discretion is restricted by the special rules in ss. 100, 123, 366, 373, 
379, 452, and 532. Wherever the Court directs that the crists shall 
not follow the event,—i.e. shall not be paid to the successful liti¬ 
gant—the Court must state its reasons in writing. Every order 
relating to costs which does not form part of a decree may be ex¬ 
ecuted as if it were a decree for money (sec. 220). The Court may 
direct that the costs payable to A by B shall be set-oft against a sum 
admitted or found to be due from A to I (see. 221). Lastly, the 
Court may give interest on costs at any rate not exceeding six per 
cent., and may direct that costs with or without interest be paid out 
of or charged upon the subject-matter of the suit. 

As to appealing on the subject of costs, see Ben. F. B. 496: 

1 10 Moore, I. A. 563. 3 See, besideB 8 . 220,88. 20, 26, 47, 53) ,. 01# u8> 454< 
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581 : 8 Cal. 91 : 12 Cal. 271. The rule in Calcutta seems Appealing 
to be that when costs form part of a decree or order, and the decree °? sub i ecfc 
or order is appealable, the part of it relating to costs is appealable 
also, and to the same extent as the decree or order itself. The Code 


designedly omits to provide when alone decisions on this subject 
shall be appealable. To do so would, it was thought, deprive the 
appellate Courts of a power often usefully exercised in controlling 
the discretion of the Courts of first instance. The cases of a next 
friend and a guardian ad litem ordered to pay costs are specially 
provided for by sec. 588, cl. (22). 


Chapter XIX. Of the Execution of Decrees . 

The matter of this long and important chapter is distributed 
under nine heads, namely, (A) Courts by which decrees may be 
executed, (B) application for execution, (C) staying execution, (. D) 
questions for Court executing decree, (E) the mode of executing 
decrees, ( F) attachment of property, ( G) sale and delivery of pro- 
perty, ( II) resistance to execution, and (/) arrest and imprisonment. 

(^1) Courts by which decrees may be executed. A decree may be 
executed either by the Court which passed it or by the Court to which 
it is sent for execution ; and the Code (secs. 223—228) prescribes a 
procedure, deriving originally from Act XXXIH of 1852, when a Applies 
Court desires that its own decree shall be executed by another Court. tion fo F 

(B) Application for execution. The Court does not execute its execution< 
decree unless and until the successful party applies to it for 
execution. Under the Code of 1859 a decree was treated by 

many creditors as a rather eligible mode of investing their money. 

The interest was good and the security very good. It was true 
that under the Limitation Act the creditor could not enforce his 
decree if three years had elapsed since some step taken to enforce 
it; but the only result of that provision was that some formal step 
was taken every three years, and, practically, the -decree ran on 
unsatisfied and hanging over the debtor it might be for fifty years 
or more. The Code checks this practice by declaring (sec. 230) 
in substance that a decree shall not remain in force for more than 
twelve years, unless the creditor has been prevented from reaping 
its fruits by some fraud or force on the part of the judgment-debtor. 

Rules are then provided for the case of a holder of a decree desiring 
to enforce it, and for the special cases of applications, 1. by a joint 
decree-holder, 2. by the transferee of a decree, and, 3. when the 
judgment-debtor dies before execution. 

( C) Staying execution. The Code (sec. 239) then enables Staying 
the Court to which a decree has been sent for execution under execution « 
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section 223 to stay uj)on sufficient cause execution for a reasonable 
time, and empowers it to require security from or impose con¬ 
ditions upon the judgment-debtor. These jmovisions correspond 
with the old proceeding in England by audita querela , whereby 
the judgment-debtor might prevent execution on the ground of 
some matter of defence which there was no opportunity of raising 
in the original action. See now Order xlii. r. 27. 

( D ) Questions for Court executing decree. The Code (sec. 244) 
then declares that certain questions relating to mesne profits, in¬ 
terest, execution, discharge, or satisfaction shall be determined by 
the Court executing the decree, and not by separate suit. 

(E) The mode of executing decrees. The Code then provides 
a procedure on receiving and admitting applications for the 
execution of decrees (sec. 245); and deals with the cases where 
there are cross-decrees between the same parties (sec. 246); and 
cross-claims under the same decree (sec. 247); where the decree is 
against the representative of the deceased for money; where the 
decree is executed against a surety (sec. 253); where the decree is 
for money (sec. 254); or for mesne profits (sec. 255); for a specific 
moveable (sec. 259) ; for specific performance or restitution of con¬ 
jugal rights (sec. 260); for the execution of conveyances or en¬ 
dorsement of negotiable instruments (secs. 261, 262); for immove¬ 
able property (secs. 263, 264 ), first, where the property is not in the 
occupancy of raiyats or other persons entitled to occupy the same, 
and, secondly , where, as is usually the case in India, the property is 
in the occupancy of persons having a legal right of occupancy so 
long as they pay their rents according to established rates. Provision 
is. lastly, made for the partition of separate possession of a share 
of an undivided estate paying revenue to Government (sec. 265). 

( F) Attachment of property. The Code then describes the 
kinds of property liable to attachment and sale in execution of a 
decree. It follows the Mesne Process Act in authorising the 
attachment and sale of property over which the judgment-debtor 
has a power which he may exercise for his own benefit. And 
it follows Act VI of 1855, sec. 1. cl. 1, in declaring that trust 
property may be taken in execution of a decree against the bene¬ 
ficiary 1 . It exempts from attachment twelve classes of articles, 



1 Before 1855 trust property could 
not be taken in execution of a judg¬ 
ment of the Supreme Court. 1 There ■ 
can hardly’ (write the Commissioners, 
First Report, p. 65) ‘he said to be 
any fixed practice on this subject in 
the Company’s Courts. But we have 


reason to think that some Judges of 
the Company’s Courts might hesitate 
to put a decree in execution against 
property which had been formally 
vested by regular deeds in trustees 
for the benefit of the defendant.’ 



INTRODUCTION. 


4 T 3 


<SL 


as the necessary wearing apparel of the judgment-debtor, his 
wife, and children; the salary of a public officer or railway 
servant, where it does not exceed rs. 20 a month, and is 
therefore absolutely necessary to enable him to live and perform 
his duties ; the tools of artisans; implements of husbandry 
and cattle kept bona fide for agricultural purposes 1 ; and the 
wages of labourers and domestic servants (sec. 266). Seamen’s 
wages are exempted by the Merchant Shipping Act, 1854, 17 & 
18 Vic. c. 104, sec. 233. ‘ The principle is that it is against public 

policy to make a man compulsorily idle either by taking away the 
tools which are necessary to enable him to earn his living, or by 
anticipating the wages of his daily labour and so destroying all 
motive for self-exertion/ 

The Court is empowered to summon and examine the judgment- 
debtor and any other person as to any property liable to be seized 
in satisfaction of the decree (sec. 267). This corresponds 
with the English rule on discovery in aid of execution (Order 
xlii. r. 32). 

Special provisions are made for the attachment of debts, shares, 
and other moveable property not in the judgment-debtor’s pos¬ 
session (sec. 268). ‘Debts’ here, like ‘debts' in sec. 266, includes 
all pecuniary claims, whether accruing or actually owing, over 
which the Courts of British India have jurisdiction 2 , with the 
following exceptions:—conditional debts, Howell v. Metropoli¬ 
tan District Ry. Co 19 Ch. D. 508; debts due to the judg¬ 
ment-debtor and another not a party to the judgment, Macdonald 
v, Tacquah Gold Mining Company , 53 L. J., Q. B. 376, and 
the claims exempted by the proviso to section 266, clauses (e), 
(g\ (h), (i) and (j). 

Thus the following debts have been held to be attachable: in¬ 
terest on railway stock guaranteed by one company to another, 
Bouchv. Sevenoalcs Railway, 4 Ex. D. 133 : and money in the hands 
of (1) the official liquidator of a company against which judgment 
has been obtained, Ex p. Turner, 2 D. I. & J. 354 ) (2) a re- 


Discovery 
in aid of 
execution. 


Attach¬ 
ment of 
debts. 


1 There was a similar exemption of 
cattle in a Bombay Regulation (4 of 
1827, sec. 62, cl. 2), suggested by the 
statute which gave the writ of elegit 
(13 Edw. I. c. 18), or, more likely, by 
Blackstone’s account of that writ. Mr. 
Thorburn has recently proposed that 
grain and straw sufficient to keep the 
cultivator till the next following har¬ 
vest should also be exempted. This 


would not bo much, as in most Indian 
provinces there are two harvests in 
the year. 

9 5 Bom. 249. But the mere cir¬ 
cumstance that the garnishee is at 
the time of tho application for attach¬ 
ment beyond the limits of British 
India does not exempt the debt from 

attachment, ibid . 


WHlSTff), 



Attach¬ 
ment of 
other 
moveable 
property. 


Attach¬ 
ment in 
execu¬ 
tion of 
decrees of 
several 
Courts. 

General 

attach¬ 

ment. 


Sale and 
delivery of 
property. 

Proclama¬ 
tion of sale. 


Postpone¬ 
ment of 
sale. 


Decree- 
holder not 


414 THE CODE OF CIVIL PROCEDURE. 

ceiver appointed in an administration-suit, Rapier v. Wright 
14 Ch. D. 638; (3) a sheriff, the money being the proceeds of an 
execution levied by him, Murray v. Simpson , 8 Ir. C. L. Appx. 
xlv; and (4) a trustee, Nash v. Pease , 47 L. J., Q. B. 766. 

Provision is also made for the attachment of other moveable 
property in the debtor s possession (sec. 269) ; of negotiable instru¬ 
ments (sec. 270) ; of property in dwelling-houses and zandnas (sec. 

271) ; of property deposited in Court or with a public officer (sec. 

272) ; of decrees (sec. 273); of immoveable property (sec. 274). 

Property not in the custody of any Court is sometimes attached 

in execution of decrees of more Courts than one. In such cases 
the Code provides (sec. 285) that the Court to receive or realise 
such property shall be the Court of highest grade, or, where the 
Courts are of equal rank, the- Court under whose decree the 
property was first attached. 

The Code of 1859 ( sec * 21 4 ) empowered the Courts to order 
a general attachment of the debtor s moveable property, wherever 
it might be found. This afforded facilities for oppression, and 
it was said by Mr. Cockerell in Council that £ an unscrupulous 
decree-holder armed with a warrant for the general attachment 
of his debtor’s property, used it as a sort of roving commission 
to plunder his enemies by pouncing upon their property on the 
plea that, though in their possession, it actually belonged to his 
judgment-debtor 1 .’ The Code omits this provision. Section 267 
seems to do all that is needed. 

( G) Of sale and delivery of property. This branch of the 
subject is subdivided into (a) general rules; (6) rules as to 
moveable property; ( c) rules as to immoveable property. 

Of the general rules the most important are those contained 
in sections 287, 291 and 294. Section 287 requires that the pro¬ 
clamation of sale shall specify, not only the property to be sold, 
but also the revenue and incumbrances (if any) to which it is liable, 
the amount for the recovery of which the sale is ordered, and 
every other thing material for the purchaser to know. For the 
purpose of ascertaining the matters to be so specified, the Court 
is empowered to summon and examine such persons as it thinks 
necessary. 

Section 291 enables the Court to adjourn the sale where an im¬ 
mediate sale is likely to cause undue injuiy to the judgment-debtor 
and the postponement will not seriously piejudice the decree- 
holder 2 . 

Section 294 declares that no holder of a decree in execution of 
1 Proceedings, 1876, p. 253- 2 30 Suth. 130. 
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property is sold shall, without the express permission of 
the Court, bid for or purchase the property. 

The Code of 1859 provided (sec. 270) that the person who 
first attached property should be the first to be paid out of it 
even as against another creditor who had obtained a prior decree, 
This provision often led to unseemly scrambles for priority; and 
it was frequently matter of accident, or of favour from the minis¬ 
terial officers of the Court, whether one of several decree-holders, 
all equally entitled, should be paid in full to the detriment of 
the others. The Select Committee therefore decided that there 
should be a rateable division among all the judgment-creditors 
np to the point when it becomes inconvenient to delay dealing 
with the assets; and section 295 accordingly declares that, whenever 
assets are realised in execution of a decree, and more persons 
than one have previously applied for execution of money-decrees 
against the judgment-debtor and have not been satisfied, the 
assets shall be divided rateably among them. But this general 
rule is qualified in cases where the property is subject to a mort¬ 
gage or charge. And it is only a rule of procedure, not affecting 
the civil rights of the parties \ 

The rules as to moveable property deal specially with the sale 
and transfer of negotiable instruments and shares in public com¬ 
panies (secs. 296, 301, 302) and with the deliver} 7 of property 
to which the judgment-debtor is entitled subject to a lien (sec. 
300). In the case of any property not specially provided for 
the Court may make a vesting order (sec. 303). 

As to immoveable property, the Code provides that any Court 
other than a Court of Small Causes may order such property to 
be sold in execution (sec. 304). When the property is a share 
of undivided land, and two or more persons, one of whom is a 
co-sharer, respectively ,advance the same sum at any bidding, 
such bidding is deemed the bidding of the co-sharcr (sec. 310). 
The object of this is not only to keep out strangers, but to pre¬ 
vent sales from being damped by the subsequent action of co¬ 
sharers. The decree-holder may apply to have a sale set aside 
on the ground of material irregularity. ^No order to set aside 
a sale is made unless both judgment-debtor and decree-holder 
have had an opportunity of being heard (sec. 313). The title to 
the property vests in the purchaser, not from the date of the 
attachment, but from that of the confirmation of the sale. The 
attachment may have been months or years before the purchase, 
ft nd its effect is, not to deprive the judgment-debtor of the owuer- 

1 22 Suth. 98 : 4 Cal. 29* 
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ship of the property, but to place the property in cnslodia legis , 
and to prevent the defendant dealing with it to the plaintiffs 
prejudice. The purchaser is a stranger to the property till the 
date of his purchase, and there is no reason why he should be 
entitled to the rents and profits before that date. 

Transfer to The Code of 1859 contained no check upon the unreserved and 
offerees UI1( Falified sale of the land of the debtor who could not pay. 

There was indeed one section (248) which provided that ilncertain 
circumstances the execution of a decree might be handed over to 
a collector. Whether it was intended to give the collector any 
discretionary power in such cases may be doubted; but at all 
events, if this was intended, the intention was not clearly expressed, 
and the Courts had held that the collector was only a ministerial 
officer for carrying its decrees into effect. The result was that 
sales had gone on in a rigid mechanical way without even the 
check of an upset price, or of a power of adjourning the sale when 
there were few bidders, and with the common result that the 
property was bought in by the judgment-creditor himself at a 
great under-value \ The present Code therefore not only provides, 
as we have seen, for adjourning the sale and preventing the decree- 
holder from buying; it also empowers the Local Governments 
to declare that, in any local area, the execution of decrees for sale 
'of immoveable property shall be transferred to the collector, and 
to prescribe rules for the transmission, execution and re-trans¬ 
mission of such decrees (sec. 320). When the execution of a 
decree has been so transferred, the collector may (ci) post¬ 
pone the sale so as to enable the judgment-debtor to raise the 
amount, or ( b ) raise the amount by letting or mortgaging the 
whole or part of the property, or (c) sell the property or so 
much thereof as may be necessary. Twelve sections (secs. 322- 
325 c) provide a procedure for the collector in exercise of this 
jurisdiction. 

Resistance ( H ) Of resistance to execution. The Code here deals with the 

to execu- C ases where resistance to the execution of a decree for the posses¬ 
sion of property is caused by the judgment-debtor, or at his 
instigation (secs. 329, 330); by a claimant in good faith other 
than the judgment-debtor (sec. 331) ) where the person dispossessed 
is not the judgment-debtor and disputes the right of the decree- 
holder to be put into possession (sec. 332); where the pur¬ 
chaser of any immoveable property sold in execution is resisted by 
the judgment-debtor or by some claimant in good faith (secs. 334, 

335 )- 


tion. 


1 Sir A. Hobhouse’s speech, Proceedings, 1876, pp. 232, 233. 
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Of arrest and imprisonment. The Code then provides for Arrep and 
e arrest of judgment-debtors and their imprisonment in the civil 
gaol. The Code here prohibits the breaking open of outer doors of judgment¬ 
dwelling-houses for the purpose of making arrests, and makes due debtors, 
provision regarding the entry into zananas. In the case of a decree 
for money when the debtor pays the amount of the decree and 
the costs of the arrest he is at once released. He is also released 
if he furnish sufficient security that he will appear when called 
upon and that he will within one month apply to be declared 
an insolvent (sec. 336). The State defrays the cost of maintaining 
criminal prisoners while in jail; but in civil cases, no judgment- Subsist- 
debtor is arrested unless the decree-holder pays into Court such sum j^ance. 
as the Judge thinks sufficient for the subsistence of the judgment- 
debtor from his arrest until he can be brought before the Court. 

When he is committed to gaol, the Court fixes a monthly allowance 
for his subsistence to be supplied by the party on whose application 
the decree has been executed (sec. 339), and the judgment-debtor 
will be discharged on failure to pay the allowance (sec. 341, cl. d). 

Under the Code of 1859 a judgment-debtor might be imprisoned Imprison- 
for two years if the debt exceeded rs. 500, six months if it exceeded 01 
rs. 50, and three months if it was rs. 50 or less. ^ The Select 
Committee was strongly urged to abolish imprisonment altogether. 

Though it did not see its way to such a change, it greatly shortened 
those terms; and section 342 declares that no person shall be im¬ 
prisoned in execution of a decree for more than six months, or if 
the decree be for payment of a sum not exceeding 50 rs., for 
more than six weeks. It is desirable that the Indian legislature 
should follow the example of almost every civilised country 
in the world 1 , and get rid altogether of imprisonment for debt, 
which J. S. Mill called a barbarous expedient of a rude age, 
c repugnant to justice as well as to humanity. Moreover, in India, 
the power to imprison for debt sometimes leads to gross abuses. It 
was stated by the Dekkhan Raiyats Commission and the statement 
when quoted in the Viceregal Council" was not contradicted—that 
‘ the terror of being put into a prison, even for debt, was so ex¬ 
traordinary and so unreasonable among the Native population, 
that they were willing to make any sacrifices, even iu some 
recorded instances to the extent of surrendering their wives and 


1 Under the New York Civil Proce¬ 
dure Code, § 3221, a debtor may be 
imprisoned in one case only, viz. 
where his female servant recovers 
judgment for wages not amounting 
VOL. II. 


to more than fifty dollars, and his 
property is insufficient *0 satisfy the 

execution. 

2 Abstract of Proceedings, iS;6, 
p. 271. 
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daughters to the creditor for immoral purposes, rather than be 
sent to jail; and further, that it led to absolute slavery, and also 
to the execution of fresh bonds upon any terms whatever/ 

All persons attested for and belonging to Her Majesty's Indian 
Army are exempt from liability to be arrested for debt 1 ; and a 
soldier of Her Majesty's European forces while serving as such is 
similarly exempt, unless the decree is for a sum exceeding £30 
exclusive of costs 2 . 


Chapter XX. Of Insolvent Judgment-debtors. 


The Code of 1859 contained the germ, but only the germ, of an 
insolvent law. • It provided in sec. 271 that when a sale took 
place under a decree the proceeds should first be applied in paying 
the holder of that decree and then go rateably and without any 
priority among the other decree-holders. It then declared that 
an arrested debtor might apply for discharge on giving up all his 
property; that if the Court discharged him, his person was not to 
be arrested again under the same decree; and that the decree- 
holder was to be paid out of the proceeds of his property. But 
his person was not protected as against any debt other than that 
for which he had been arrested; his property was not protected at 
all; and the Court was not told what to do with his property 
~ after paying the decree-holder. These provisions were but little 
used, and indeed there was small inducement to the debtor to avail 
himself of them s . An insolvent law, if possible more imperfect, 
was provided for the Panj&b by Act IV of 1872, secs. 24-31. 

Chapter XX of the Code of 1882 contains a simple but complete pro¬ 
cedure in insolvency, adapted to the provincial Courts 4 . Any judg¬ 
ment-debtor arrested or imprisoned in execution of a decree for money 
(which includes a decree for damages), or against whose property an 
order of attachment has been made in execution of such a decree, 
may apply to the District Court for a declaration of insolvency. Any 


1 Act V of 1869, Part III, (b). 
The Governor General, the Governors 
of Madras and Bombay, the members 
of their respective councils, the 
Lieutenant Governor of Bengal and 
the Judges of the High Courts are 
exempt from arrest by order of the 
Presidency Small Cause Courts (Act 
XV of 1882, sec. 93). And the new 
Provincial Small Cause Courts Act, 
IX of 1887 (section 15 and ached. 
II, clauses J and 2), excepts from 
the cognisance of these Courts suits 


in which such orders could be 
made. 

2 44 & 45 Vic. c. 58, s. 144. 

3 Sir A. HobhouBe’s speech, 23rd 
February, 1875, Abstract of Pro¬ 
ceedings. 

4 That it applies to debtors on the 
original side of the Presidency High 
Courts, see 11 Cal. 451 : 8 Mad. 276. 
But the jurisdiction in insolvency 
under 118c 12 Vic. c. 21 still exists in 
the Presidency Towns. 
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. of such a decree may also apply that the judgment-debt01 
may he declared an insolvent. The application sets forth, amongst 
other things, the particulars of the debtor’s property, the place in 
which it is to be found, his willingness to put it at the disposal 
of the Court, the particulars of all "pecuniary claims against 
him, and the names and residences of his creditors. The Court 
fixes a day for hearing the application, and causes a copy to be 
served on the creditors, or, where the applicant is the decree- 
holder, on the judgment-debtor. On the day so fixed the Court 
examines the judgment-debtor ns to his then circumstances and as 
to his future means of payment, and hears the creditors in oppo¬ 
sition to his discharge. If the Court is satisfied that the statements 
in the application are substantially true, and that the debtor has not 
with intent to defraud his creditors concealed or transferred any part 
of his property since the institution of the suit in which was passed 
the decree in execution of which he was arrested or imprisoned, that 
he has not recklessly contracted debts or given an unfair preference, 
and that he has not committed any other act of bad faith regarding 
the matter of the application, the Court may declare him to be an in¬ 
solvent, and may either discharge him, or appoint a receiver of ns 
property. The creditors then prove their debts: the Court frames a 
schedule of such persons and debts ; and the declaration of insolvency 
is deemed to be a decree in favour of each creditor for his debt. But 
a partner in an insolvent firm is not entitled to prove in competition 
with its creditors. The order appointing a receiver vests in him all 
the insolvent’s property, except necessary wearing apparel, and other 
things exempted from attachment and sale in execution of a decree. 

The receiver then gives security and collects the assets, and on 
his certifying that the insolvent has placed him in possession 
thereof the Court may discharge the insolvent on such conditions 
as it thinks 6t (n 355 )- Tk» 

tl,c property into money, »>U '» W « *«• <f 

due b, the insolvent to Government, (s) the decree-ho der s costs, 
and (3) debts secured by m.rtg.g. of to tmsol.ent . property. 
He then distribute, the balance among he scheduled creditors 

ratcably ncc.rding to the amounts ot the, r resjmctrv, debit, ', 
„ „ J . i* n rommiSBion to be lixecl by the 

and he retains as remuneration a 

_ , .. » on the amount of the balance 

Court not exceeding five per cent, on w _ 

,. , _ , o i balance, a commission ot three 

distributed. In the case of a large Daiauct-, 

or even ot two per cent, is sufficient. The receiver, l^tly deUver, 
tlie surplus, if any, to the insolvent or his legal representoteve. 

I *ee Act Vlof 1883, secs, 125, 
1 Aa to calls due from insolvent contributors , 

I2 7> H4 (•). 
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An insolvent when discharged cannot be arrested or imprisoned 
on account of any of the scheduled debts; but his property, except 
what is vested in the receiver and except the particulars exempted 
from attachment and sale, is liable to attachment and sale, until 
the debts due to the scheduled creditors are satisfied to the extent 
of one-third, or until the expiry of twelve years from the date of 
the order of discharge (sec. 3 5 7)* When the amount of the 
scheduled debts is only rs. 200 or less, the Court may declare the 
insolvent absolved from further liability. A similar declaration 
must be made after the scheduled debts have been satisfied to the 
extent of one-third, or after the expiry of twelve years from the 
order of discharge. 

In the case of a dishonest applicant for a declaration the Court 
must , if any of his creditors so require, sentence the applicant 
to imprisonment for a term not exceeding a year, or it may , 
if it thinks fit, send him to the' Magistrate to be dealt with 
according to law. 

The foregoing provisions are intended only for natural persons. 
For the case of an insolvent company provision is made by Act VI 
of 1882. 


Paet II. Of Incidental Proceedings. 


The Code here deals with the following subjects: the death, 
marriage and insolvency of parties (secs. 361-372): the with¬ 
drawal and adjustment of suits (secs. 373—375) ; payment into 
Court (secs. 376-379); requiring security for costs (secs. 380-382), 
and issuing commissions (secs. 383-396). 

Death, The rules as to the procedure in suits when a party dies, marries, 

marriage, or becomes insolvent were originally taken, with some modifications, 
vency^of 1 from the Common Law Procedure Act, 1854 (15 & 16 Vic. c. 76); and 
partieB. g ee Order xvii. r. 1. The Code does not here provide that suits shall 
not become defective by the assignment, creation or a devolution 
of any estate or title pendente lite. But see as to such assignments 
the Transfer of Property Act, sec. 52 1 : Seeary. Lawson , and Kino 


v. Rudkin 3 . 

With- The rules as to withdrawal of suits apply to suits at any stage, 

dmwal and bether in the original or appellate Courts, and even to proceed- 
ings in execution * They correspond with the English Order (xxvi) 
as to discontinuance. But though the Code allows the plaintiff to 
abandon part of his claim, it does not, as it ought, permit him to 

‘ Vol. I. of this work, p. 766- 3 16 f p, D ‘ 12 lL 

• 6 Ck. I). 160, and Bee Campbell*. Holy land, 7 Ch. D. ,66. 

< 5 Mad. H. C. 29S. 
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tfecontinue his suit against one or more of the defendants, while 
continuing his suit against the rest. The Code is also defective in 
not providing for giving to the defendant notice of the plaintiff’s 
withdrawal or abandonment \ so that the defendant may show cause 
why the requisite permission should not he granted. It should also 
provide here for striking out, on the application of the defendant, 
the whole or any part of his alleged grounds of defence. 

The provisions as to payment into Court apply to every suit for Payment 
debt or damages. The payment amounts to an admission of the mto Court * 
claim in respect of which it is made, and there is no power (as 
there is under the English Order xxii. r. 1) to pay money into 
Court with a defence denying liability. Provision is made in section 
379 for the two eases [a) where the plaintiff accepts the deposit as 
satisfaction in part, and (b) where he accepts it as satisfaction in full. 

The other incidental proceedings here dealt with are: requiring Requiring 
security for costs where the plaintiff resides out of or leaves 
British India and does not possess sufficient immoveable property 
in that country 2 , and issuing commissions. 

Commissions are of four kinds; to examine witnesses (secs. Commis- 
383—39 1 ); to make local investigations (secs. 392-393); to slons * 
examine accounts (secs. 394-395); and to make partition of 
immoveable property (sec. 396). 

Most of the provisions for commissions to examine absent wit- I * To 
nesses were adapted by the framers of the Code of 1859 ^ rom Act ^tnesscs. 
VII of 1841. The present Code provides here for four classes of 
witnesses: 

(1) persons resident within the jurisdiction of the Court who 
are exempted under section 640 or 641 from attending the Court, or 
who are from sickness or infirmity unable to attend it (sec. 383); 

(2) persons resident beyond the jurisdiction ; 

(3) persons about to leave the jurisdiction before the date on 
which they are required to be examined in Court; and 

(4) officers of Government who cannot attend the Court 
without detriment to the public service (sec. 3 ^ 6 )* 

Commissions to examine the first class of witnesses may be 
issued to any proper person (sec. 385) : commissions to examine 
the other classes must be issued either to a ( ourt within whose 
jurisdiction the witnesses reside or to a pleader of a High Court 
(sec. 386). Unless under the circumstances mentioned in section 
390, evidence taken under a commission cannot be read as evidence 

1 6 All. an. the Code gives no power to require 

3 Where a suit is brought by col- the plaintiff to f ^ rnis ^ ^curity; see 
lusion or instigation of a third party Fulton, I 57 > P er ee ' * 
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in the suit without the consent of the party against whom it is 
offered. Section 400 requires the Court to direct the parties to 
appear before the Commissioner. This dispenses with the necessity 
of giving the other side notice of the issue of a commission. 

The English statute 22 Vic. c. 20 provides for taking evidence 
in suits and proceedings pending before the chartered High Courts 
in places out of their jurisdiction. 

The sections as to commissions for local investigations were 
founded on three old regulations \ In suits relating to disputed 
boundaries, it is sometimes necessary that an’ actual inspection 
and investigation on the spot should be made, either by the judge 
himself or by a trustworthy commissioner in his stead. There has 
always been some difficulty in finding persons on whom sufficient 
reliance may be placed for making these investigations; and the 
commissioner employed is often accused by one of the parties, 
and sometimes with truth, of having been corrupted by the other. 
Cases of greater .complexity occur where there is reason to fear that 
he may have been tampered with by both. Before the Code of 
1859 was enacted this difficulty was aggravated by the fact that 
the commissioner, though appointed to take the examination 
of witnesses and to make plans of localities, could not himself be 
examined as a witness. The latter part of section 180 of Act VIII 
of 1859 (= sec. 393 of the present Code) removed this difficulty, 
by allowing the commissioner to be personally examined as a 
witness, though, to prevent him from being unduly harassed, the 
permission of the Court is made a condition precedent to his exam¬ 
ination by a party. In the Bengal Presidency, 6mlns, or Native 
commissioners employed under Act XII of 1856, are usually 
deputed to make investigations under these provisions. 

The sections as to commissions to examine accounts are employed 
when a party deeirea to use in evidence something more than the 
particular entries referred to in section 62 of the Code; and they 
should be read in connexion with the Evidence Act, section 65, cl. (p). 

The sections as to partition relate only to property not paying 
revenue to Government. Partitions of immoveable property paying 
revenue are left to be dealt with by various local laws relating to 
this subject 2 . 


1 Pen. Beg. 4 of 1793, sec. 17: 
Mad. Peg. 3 of 1802, see. 18 : Born. 
Keg. 4 of 1827, sec. 31. 

2 See in Bombay, Bom. Act V of 
1879, secs. 113, 114, 117; in the 
Lower Provinces,’ Ben. Act VIII of 


1876; in the N. W. Provinces, Act 
XIX of 1873; in the Panjitb, Act 
XXXHI of 1871, sec. 65 (2); in 
Oudh, Act XVII of 1876; in * the 
Central Provinces, Act XIX of 186}; 
in Ajmer, Reg. II of 1877. 
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Pakt III. Op Suits in Paeticulae Cases. 


This Part contains eight cliapters relating to the following 
subjects: suits by paupers (secs. 401-415); suits by or against 
Government or public officers (secs. 416-429); suits by aliens and 
by or against, foreign and native rulers (secs. 430-434); suits by 
or against corporations and companies (secs. 435, 436); suits by 
or against trustees, executors, and administrators (secs. 437-439)"; 
suits by or against minors and persons of unsound mind; (secs! 
440-464); suits by or against military men (secs. 465-469); and, 
lastly, interpleader suits (secs. 470-476). 

Suits by Pau2>ers. 

The right to sue in forma pauj>eris is founded on a statute of 

enry \ 11, which provided that every poor person having cause 
of action should have, by discretion of the Chancellor, writs 
original and writs of subpoena free of charge. The Indian 
legislature dealt with the subject by Act IX of 1839 >. In England 
the amount which excludes the operation of the rules as to paupers 
was formerly £ 5 , but is now £25 \ The Code of Civil Procedure 
defines a pauper as a person not possessed of sufficient means to 
enable lum to pay the court-fee prescribed for the plaint, or not 
entitled to property worth rs. 100 other than necessary wearing 
apparel and the subject-matter of the suit 3 . A pauper cannot sue 
for loss of caste, libel, slander, abusive language or assault (sec. 
402) ; but, subject to these restrictions, he may bring and prose¬ 
cute all suits ex delicto as well as ex contractu \ ° His appli¬ 
cation for leave to sue as such will be rejected when it appears 
that he has entered into any champertous agreement (sec. 407). 
Ho ho will be dispaupered if, after being allowed to sue as a pnupor, 
he enters into a similar agreement (sec. 414). Where his application 
to sue as a pauper in respoct of any right has been rejected on 
this or any other ground mentioned in section 407, he cannot sue in 
the ordinary way in respect of such right unless he first pays the 
costs incurred by Government in opposing his application (sec. 413). 

In England, no one can sue as a pauper unless he has laid a 
case before counsel for his opinion whether or not he has reasonable 

1 There had been Regulations on means of persons suing in forma 

the subject: Ben. Reg. 28 of 1814: pauperis, Act XII of 1856, sec. 5, cl. 5. 
Mad. Reg. VII of 1818, &c.: Bom. 4 Fulton, 386, where the defendant 
•^ e g- VI of 1827. was allowed to defend in forma 

2 Order xxvi. r. 22. pauperis an action of trespass for an 

In Bengal, Civil Court Amins assault. 

111ft y be employed to ascertain the 
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grounds for proceeding and (one must suppose) obtained an 
opinion in his favour. When he is admitted to sue or defend 
as a pauper the Court may assign a counsel or solicitor, or both, 
to assist him ; and any one taking or seeking any remuneration for 
conducting his case is guilty of a contempt (Order xvi. rr. 23, 
26, 27). The Code provides (secs. 406, 407) for examining the 
pauper or his agent, and for rejecting his application if his allega¬ 
tions do not show a right to sue. But there is nothing in the 
Code corresponding with the second and third of the English rules. 

A pauper plaintiff may, apparently, be required under section 
380 to give security for costs \ As to the discretion of the judges 
of the Presidency Small Cause Courts to remit the costs of paupers, 
see Act XV of 1882, sec. 74. 



Suits by or against Government. 

The Courts of Small Causes have no jurisdiction in suits con¬ 
cerning any act ordered or done by the Governor General in 
Council or the Local Government 2 . But save as aforesaid, 
suits against the Government or public officers may be instituted 
in any Court however inferior. Two months* previous notice 
must be given (sec. 424), and no warrant of arrest can be issued 
without the consent of the District Judge (sec. 425). 


Suit8 by Aliens. 

The Code then lays down rules as to when private aliens and 
foreign States may sue in the Courts of British India (sec. 430). 

Aliens. Alien friends may always sue 3 : alien enemies only when they 
reside in British India with the permission of the Government. 

Foreign A foreign State may sue provided it has been recognised by 
Her Majesty or the Government of India, and the object of 
the suit is to enforce the private, as distinguished from the 
political 4 or territorial, rights of the head or of the subjects 
of that State (sec. 431). If a foreign chief become a suitor 
in our territories he may fairly be subjected to the incidents of 
the position he has chosen to assume. But in order to protect 
the dignity of such personages and to avoid awkward com¬ 
plications, the Code bars suits against sovran princes, ruling 
chiefs, ambassadors and envoys, except with the consent of 
Government, exempts their persons from arrest, and declares that 

1 See Burke v. Lidwell , 1 Jo. & 4 That infringing a prerogative right 

Lat. 703. °f a forei o rn ata * e does not constitute 

3 gee Act XV of 1882, sec. 19, Act* a cause of acM <ro, see Emperor of 
IX of 1887, sec. 15, and Sched. II. Austria v. Day y 3 D. F. & J. 217, 

3 See the Naturalization Act, P er urnei L.J. 

XXX of 1852, sec. 8. 
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no decree shall be executed against their property unless with a 
like consent (sec. 433). The Code also provides (sec. 434) for the 
execution in British India of the decrees of the Courts of such 
Native States as the Governor General in Council declares worthy 
of this privilege. 


Suits by and against Corporations and Companies. 

The chapter on suits by and against corporations and com¬ 
panies authorised to sue and be sued in the name of a trustee pro¬ 
vides for the subscription and verification of the plaint (sec. 435), 
and for service of the summons on a corporation or company (sec. 
436). Explanation II to section 17 declares where, for the pur¬ 
pose of determining the forum, a corporation or company shall be 
deemed to carry on business. The Court may require the personal 
appearance of any principal officer of the corporation or company, 
able to answer material questions relating to the suit. Section 
124 provides for delivering interrogatories to any member or 
officer of a litigant corporation. 

As to the remedies against a corporation which neglects a 
statutory duty, see 3 Mad. 209, 210. Injunctions against a cor¬ 
poration are binding on its members and officers (sec. 495). In 
England any judgment or order against a corporation which it 
wilfully disobeys may, by leave of the Court, be enforced by 
writ of sequestration against the corporate property, or by attach¬ 
ment against the directors or other officers, or by writ of seques¬ 
tration against their property (Order xlii. r. 31). 

Special provisions as to suits by and against literary, scientific, 
and charitable societies registered under Act XXI of 1860 are con¬ 
tained in that Act, sections 6, 7, 8. 


Suits by and against Trustees and Executors . 

In the chapter relating to suits by and against trustees, executors 
and administrators, the Code, first, provides that in suits concerning 
trust-property, the trustee shall represent the beneficiaries, and 
that, unless the Court otherwise directs, they need not be made 
parties (sec. 437). This is equivalent to 15 & 16 Vic. c. 86, s. 
^2, and Order xvi. r. 8. The Court will order the beneficiaries 
to be made parties when the trustees etc. are wholly uninterested 
in the matter 1 , or have an adverse interest therein - . The Code then 
directs that, when there are several executors or administrators, 


1 Clegg v. Rowland, L. R. f 3 Eq. 373 * 

3 Payne v. Parker , L. R., 1 Chan. App- 3 2 7 - 
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they must all be made parties to a suit against one or more of 
(sec. 438), except in the case of executors who have not proved 
and administrators who are outside the jurisdiction. It, lastly, 
declares that, unless the Court otherwise directs, the husband 
of a married administratrix or executrix shall not he a party to 
a suit by or against her (sec. 439). 

Suits by and against Minors and Lunatics. 

The chapter on suits by and against minors and persons of un¬ 
sound mind is substantially taken from the rules of the High 
Court at Fort William, dated 10th June, 1874. But the Code 
allows married women to act as next friends (sec. 445), and the 
Court is in every case, on being satisfied of a defendant's minority, 
to appoint a guardian ad litem (sec. 443) ; and no order to change 
a minors pleader is required.’ Nothing in the greater part of 
this chapter applies to minors or persons of unsound mind for 
whose person or property a guardian or manager has been appointed 
by a Court of Wards or by the Civil Court under any local law. 

As to redemption suits on behalf of minor mortgagors, see Act IY 
of 1882, sec. 91, cl. (d): as to suits by minors in the Matrimonial 
Court, Act IV of 1869, sec. 49 : as to suits in Presidency Courts 
of Small Causes by a minor for wages, piece-work or work as a 
- servant, Act XV of 1882, sec. 32. 

Suits by and against Military Men . 

The chapter (XX) on suits by and against military men pro¬ 
vides that where a party to a suit is an officer or soldier, is actually 
serving as such, and cannot obtain leave of absence, he may authorise 
any one to sue or defend in his stead. The necessary power of 
attorney is exempted from the court-fee. The Code then contains 
provisions as to the signature etc. of this authority, and as to the 
powers of persons so authorised, and as to service of process upon 
them or upon defendant officers and soldiers (secs. 467, 468). The 
chapter ends with a section providing for execution of process 
within the limits of a cantonment or garrison. 

Interpleader . 

The chapter on interpleader (XXXIII) is substituted for Act 
VIII of 1841 (== 1 & 2 Wm. IV. c. 58), which was accordingly 
repealed by Act X of 1877. It shows when an interpleader suit 
may be instituted (sec. 47°); slate (sec. 471); 

when the thing claimed must be paid into Court (sec. 472); the 
procedure at the first hearing (sec. 473 ) i >vlien agents and tenants 
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'can compel their principals or landlords to interplead (sec. 474); 
how the plaintiffs costs may be secured (sec. 475); and, lastly, the 
procedure where the defendant in an interpleader-suit is actually 
suing the stakeholder in another suit (sec. 476). This last pro¬ 
vision is somewhat at variance with Lord Cottenham’s doctrine 
that the plaintiff must not be under any liabilities to either of the 
defendants beyond those which arise from the title to the pro¬ 
perty in contest l . 

Under the English Interpleader Acts the common-law Courts 
could only compel interpleader where one of the claimants had 
actually commenced an action against the stakeholder. The Code 
follows the practice in this respect of the equity Courts. 

O11 the other hand, the Code differs from the old equity practice, 
and follows that of the common-law Courts, in allowing a bailee 2 
to cause his bailor to interplead with a third party claiming the 
subject-matter by an adverse independent title. Section 474, how¬ 
ever, prohibits an agent and a tenant from compelling his principal 
and landlord to interplead with any person claiming otherwise 
than through the principal and landlord. 

The English Courts have ruled that the Crown cannot be made 
to interplead ( Candy v. Maugham , 1 D. & L. 745), and the Indian 
Courts would probably follow this ruling. But it would not 
apply to the Secretary of State for India in Council, who stands in 
the place of the East India Company. 

30 & 31 Vic* c. 142, s. 31 provides in England for an interpleader 
where claims are made in respect of goods taken in execution 
or the proceeds thereof. There is no such provision in India. 


Part IV. Provisional Remedies. 

We now come to the provisional remedies which may be required 
to prevent the defendant absconding, and property disappearing 
or being wasted pending litigation. The Code here deals with 
the following subjects: arrest before judgment; attachment before 
judgment; compensation for improper arrests or attachments ; 
temporary injunctions; interlocutory ordeis; and. lastly, the ap¬ 
pointment of receivers. 

Arrest and Attachment before Judgment . 

The sections (477-482) as to arrest before judgment correspond Arrest 
with the English Order lxix, and supersede the wiit ot tic exeat |^j° T 1 1 ^ ont> 
regno. They apply to every suit— in tort as veil as in conti act 

1 See Crawshay v. Thornton , 2 My. & Cr. 1, 19 - 
a e.g. a wharfinger. 
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except suits for the possession of immoveable property, and they 
enable the Court, on the application of the plaintiff, to arrest the 
defendant and compel him to give security for appearing to answer 
any decree that may be passed against him. A similar power is 
given by the Companies Act (VI of 1882, sec. 164) when a con¬ 
tributory is about to abscond or to remove or conceal property. 

Sections 483-490 enable the Court on the application of the 
plaintiff to require the defendant to give security to satisfy the 
decree, and, in default, to have his property attached. Provision 
is made (sec. 491) for compensating the defendant for an improper 
arrest or attachment. 

Injunctions and Interlocutory Orders. 

The sections on injunctions (492-497) deal only with temporary, 
or, as they are sometimes called, provisional injunctions. The 
subject of perpetual injunctions is treated in the Specific Relief 
Act, secs. 3 2-5 7 \ A temporary injunction may be granted in 
three cases: (1) where any property in litigation is in danger of 
being wasted, damaged or alienated by any party to the suit, or 
wrongfully sold in execution of a decree; (2) where the defendant 
threatens or is about to remove or dispose of his property with 
intent to defraud his creditors; and (3) where the plaintiff sues to 
restrain the defendant from committing a breach of contract or other 
injury (secs. 492, 493). The imprisonment by which injunctions 
under this chapter are enforced cannot exceed six months (sec. 493). 
In all cases except those of great urgency, the Court must before 
granting an injunction cause the application for it to be notified 
to the opposite party (sec. 494). Where an injunction has been 
issued on insufficient grounds, compensation not exceeding rs. 1000 
may be given to the defendant (sec. 497). 

An interlocutory order may be made to sell perishable articles, 
and for the detention, preservation or inspection of any property 
the subject of a suit. For these purposes the Court may permit 
the entry on or into any land or building in possession of any 
party to the suit, the taking of samples, and the trial of experiments. 
The sections (498-500) on this subject correspond with the English 
Order xxxii. rules 2, 3 and 4. 

Receivers. 

Chapter XXXVI provides for the appointment of a receiver when¬ 
ever the Court thinks it necessary for the realisation, preservation, 

1 See Vol. I. of this work, pp. 937, 983-990. 
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or better custody or management of any property in litigagation 
or under attachment 1 . The Court commits the property to the 
receiver’s custody or management if necessary, and removes the 
person in possession of such property. But it would seem that 
the receiver has title even before the security is perfected 2 . The 
receiver gives such security as the Court thinks fit, passes his 
accounts, pays the balance due from him, and is responsible for 
any loss occasioned to the property by his wilful default or gross 
negligence. In exercising these powers where the applicant is a 
creditor, the Court should have regard to the amount of the debt 
claimed by him, to the amount which may probably be obtained by 
the receiver, and to the probable costs of his appointment (Order 
b r. 15 a). The jurisdiction under this chapter requires much 
judgment in its exercise, and is therefore confined to High 
Courts and District Courts. The lower Courts, moreover, 
have not a sufficient field open to them for selecting proper 
receivers. 

The appointment of a receiver may be made at the instance of 
any party, and the defendant, for example, need not bring a cross¬ 
suit 3 . 


Part V. Of Special Proceedings. 

The Code then deals with four kinds of special proceedings not 
of the nature of regular suits. These proceedings are : reference 
to arbitration; proceedings on agreement of parties; summary 
procedure on negotiable instruments; and suits relating to public 
charities. 

The provisions of the Code as to reference to arbitration (secs. Reference 
506-526) are ultimately founded on the Common Law Procedure Act, arbitra- 
1854, secs. 3-10, which, however, deals with compulsory references. tl0U * 

The Code here provides for the case in which the parties to a suit 
desire that any matter in difference between them in the suit be 
referred for arbitration. They apply * n writing for an order of 
reference. They nominate the arbitrator, or if they cannot agree 
with respect to the nomination, or the person named refuses to 
act, the Court nominates (sec. 5 ° 7 )* ^ ie ^' 0Ul ^ makes an order 


1 As to the appointment of a re¬ 
ceiver by a mortgagee, see Act 
XXVlit of 1 866, sec. 6 (supra,Vol. 1. 
P- Si 7). That a receiver cannot be 
appointed for property in the hands 
of an official liquidator, see the Com¬ 


panies Act, VI of 1882, sec. 141. 

2 See in England, Edwards v. Ed¬ 
wards, 2 Ch. D. 291; Ex j). Evans, 
13 Ch. 1 >. 253. 

3 See in England, Sargant v. Read, 
1 Ch. I>. 600. 
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of reference, specifying a time for delivering the award, and, 
when there are two or more arbitrators, providing, by appoint¬ 
ment of an umpire or otherwise, for difference of opinion among 
them (sec. 509). The Court issues the same process to the parties 
and witnesses whom the arbitrators desire to examine as it may 
issue in suits tried before it (sec. 513.) The arbitrators may state a 
special case (sec. 517.) The Court may correct the award in certain 
cases (sec. 518). It may also remit awards for reconsideration (sec. 
520), and an award remitted becomes void if the arbitrators refuse 
to reconsider it. But no award can be set aside except where the 
arbitrator or either party has been guilty of certain misconduct, 
or the award has been made after the Court has superseded the 
arbitration (sec. 522). If the Court sees no cause to remit the 
award and there is no application to set it aside, the Court gives 
judgment accordingly, and thereupon follows a decree, from which 
no appeal lies except in so far as it is in excess of, or not in ac¬ 
cordance with, the award (sec. 522). The object of this is to give 
finality to proceedings in arbitration J . 

The Code also provides for filing in Court agreements to refer to 
arbitration (secs. 523, 524) and awards made in matters referred to 
arbitration without the intervention of a Court (sec. 524). Compare 
the English rules as to making a voluntary submission to arbitra¬ 
tion a rule of one of the superior Courts, 3 & 4 ¥m. IV. c. 42, s. 
29, and 17 & 18 Vic. c. 125, s. 17. 

The Indian Courts have power to make orders of reference also 
in suits relating to religious endowments 3 and in suits against 
Dekkhan agriculturists s . 

Persons claiming to be interested in the decision of any question 
of fact or of law may enter into an agreement in w-riting stating 
the question in the form of a case for opinion, and providing that 
upon the finding of the Court thereon, certain money shall bo paid 
or property delivered by one of them to the other, or that one or 
more of them shall do or refrain from doing some other specified 
act (sec. 527). The agreement is filed as a suit in the Court of 
the lowest grade having jurisdiction in the matter to which it 
relates ; and the case is heard and disposed of as a suit (secs. 
5 2 9 ~ 5 31 )- 

These provisions correspond with the English rules as to stating 
questions of law in the form of a special case (Order xxxiv. rr. 
1-8). But the Code provides for stating questions of fact as well 

1 4 All. 286, per Straight J. °f 1 863, sec. 16. 

» Act XVII of 1879, Bee. 15. 
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as of law. On the other hand, the Code does not enable a Judge 
to raise a question of law by special case or otherwise without con¬ 
sent, and there is no provision (such as is contained in the English 
rule 4) as to special cases in matters to which a married woman, 
minor, or person of unsound mind is a party. 

Chapter XXXIX provides a summary procedure on negotiable Summary 

instruments unless the defendant shows a defence on the merits P rocedure 

on nego- 

witliin a specified time. It applied in the first instance only to the tiable in- 
Higli Courts and Courts of Small Causes in the three Presidency- strument3. 
towns, and to the Courts of the Recorder of Rangoon and the 
Judge of Kar&chi. But it may be extended by the Local Government 
to any other Court having ordinary original civil jurisdiction, and it 
has been so extended in the Madras Presidency, to all the District 
Munsifs' Courts, and in Burma, to the Courts of the Judge of 
Maulmain, and the Deputy Commissioner of Akyab. It corresponds 
with 18 & 19 Vic. c. 67, which Sir Henry Maine had introduced 
into India as Act V of 1866. In accordance with a decision of 
Bramwell B. on the English statute, the Code here declares that the 
defendant need not pay into court the sum mentioned in the sum¬ 
mons unless his defence is not prima facie sustainable, or there is 
reasonable doubt as to its good faith. 

Suits under this chapter must be brought within six months 
from the time the instrument sued on becomes due and pay¬ 


able \ 


The principle embodied in 18 & 19 Vic. c. 67 has recently 
been extended 3 in England to actions for the recovery of land by 
landlords against tenants holding over or persons claiming under 
such tenants; and it seems worthy of consideration whether there 
should not be a similar extension in India, so far as regards the 
houses, gardens, mines and quarries to which the Transfer of 
Property Act, chap, v, applies. 

Chapter XL deals with suits relating to trusts created for Public 
public charitable or religious purposes. The Supreme Courts cllai *hie®. 
in the Presidency-towns had an equitable jurisdiction over 
charities, and under 53 Geo. Ill, c. i 55 > s * 11 L the Advocate 
General had the right to appear and represent the Crown in 
informations for the administration of charitable funds 3 . This 
jurisdiction the present High Courts inherited. But the pro¬ 
vincial Courts had no such jurisdiction. The Code here pro¬ 
vides that in case of breach of trust for a public charitable or 


1 See the 
* See Order xiv. r. 1. 


See the Limitation Act, infra, Scbed. i! • -i’t. 5 * 


® ,s t v i Moore, I. A, 190. 
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religious purpose, or whenever the direction of the Court is deemed" 
necessary for the administration of such a trust, the Advocate 
General or two or more persons directly interested in the trust 
may sue, either in the High Court or the District Court, for a decree 
appointing new trustees and otherwise dealing with the administra¬ 
tion of the trust. 

To a suit under this chapter by private beneficiaries the Code 
requires the consent of the Advocate General or (outside the Presi¬ 
dency-towns) the Collector, or such officer as the Local Government 
appoints in this behalf. 

Pakt VI. Of Appeals. • 

The first five Parts of the Code deal, as we have seen, with suits 
and other proceedings in a Court of first instance. But the un¬ 
successful party may be (and in India, as a rule, is) dissatisfied with 
the decision of that Court. In-such case he generally has the right 
to appeal to a superior tribunal. If, then, lie exercises that right, 
and either party is dissatisfied with the decision of the appellate 
Court, he may, as a rule, have a second appeal to the High Court. 
Lastly, from the decision of the High Court on this second appeal 
there may, in certain cases, be an appeal to the Queen in Council. 

Part VI accordingly contains five chapters dealing with the 
following classes of appeals: appeals from original decrees (secs. 
540-583).; appeals from appellate decrees, otherwise called second 
appeals (secs. 584-587); appeals from orders (secs. 588-591); 
pauper appeals (secs. 592, 593); and, lastly, appeals to the Queen 
in Council (secs. 594-616). 

Appeals from Original Decrees. 

The Code here begins by declaring that appeals shall lie from 
all decrees (as defined in sec. 2) of the Courts of first instance, 
unless when such appeals are expressly barred by the Code itself 1 
or some other law, such, for example, as the Limitation Act 2 * , and 
the Acts relating respectively to Courts of Small Causes a , to sum¬ 
mary suits for possession of immoveable property 4 5 , to the trial of 
claims for waste lands 6 . The procedure on appeal is of extreme 

1 See Bees. 283, 332, 629. also the bars in Act XXI of 1866 

2 Act XV of *1877, sec. 4, and (Native Converts’ Marriages), sec. 

Sched. II, Nob. 1 51, 152, 153, 156. 29: Act XV of 187 2 (Christian 

a Act XV of 1882, secs. 37, 39: Marriages), Bee. 46 ; and the following 

Act IX of 1887, see. 27. local enactments: Act XVII of 1879 

* Act I of 1871, sec. 9 ; seoVol.I. (Dekkhan Agriculturists), sec. 33; 
of this work, pp. 948-949. • Bengal Act \ II of 1876, sec. 62 : 

5 Act XXIII of 1863, sec. 14. See Mad. Reg. XIV of 1816, sec. 5. 
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plicity. The appellant presents a memorandum, accompanied 
by a copy of the decree appealed against. The Code lays down 
rules as to the form and contents of this memorandum (sec. 541), 
and forbids the appellant to urge, without the leave of the Court, 
any ground of objection not set forth therein (sec. 542). To stop 
the practice of presenting appeals merely for the purpose of 
delaying execution, the Code declares (sec. 545 ) that execution 
of a decree is not stayed by reason only of its having been appealed; 
but the appellate Court may stay execution when substantial loss 
may otherwise result to the appellant, and he applies without 
unreasonable delay and gives security for performing such decree 
as may ultimately be binding on him. Sections 548-570 prescribe 
the procedure after the appellant’s memoi-andum is admitted. 
The Code is so framed as to enable the parties to conduct their 


own business at the expense of as little personal inconvenience 
as possible. It is necessary, therefore, that they should have due 
warning when the Court is able to proceed with the hearing of 
the cause. To afford them reasonable time for preparation and for 
instructing their professional agents if they choose to employ any, 
a day is fixed for hearing the appeal, so as to allow the respondent 
sufficient time to appear and answer (sec. 552), and notice of 
the day so fixed must be published and served on him (sec. 553). 

It a party neglects to appear on the day so fixed, the consequence 
is judgment by default in the case of the appellant, and proceeding 
ex parte in the case of the respondent (sec. 556). This is as near 
an approach to the practice in original suits as the different 
nature of an appeal admits of. Sections 571-578 contain rules Judgment 
as to the judgment in appeal. In order that the litigants may m appeal, 
understand the grounds of the decision, and exercise, if they see 
fit, the right of second appeal 1 , section 574 requires the judgment, 
to state the points for determination, the decision thereupon 
the reasons for the decision, and, when the decree appealed 
against is reversed, the relief to which the appellant is entitled. 

This last provision was suggested by Sir B. Peacock's ruling in 
Bell v. Gurudas Roy , i Ben. A. C. 50. 

When the appeal is heard by two judges who differ in opinion Difference 
on a point of law, the appeal may be referred to one or more of the 
other judges of the same Court, and is decided according to the 
majority (if any) of all the judges who have heard the appeal, 
including those who first heard it. Where there is no such 
majority which concurs in a judgment varying or reversing the 
decree appealed against, such decree is affirmed (sec.575). No decree 
1 10 Cal. 935, per Field J. 
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can be reversed or substantially varied in appeal, on account of any 
error, defect or irregularity not affecting the merits of the case or the 
jurisdiction of the Court (sec. 578). This provision, which resembles 
that in the Code of Criminal Procedure, section 537, has lately been 
modified by sec. 11 of the Suits Valuation Act, VII of 1887 \ 

The decree in appeal is then dealt with (secs. 579-583). A 
decree of affirmance should contain, in addition to the particulars 
mentioned in section 579, so much of the decree below as it is in¬ 
tended to supersede, and thus avoid the necessity of a reference to the 
superseded decree 2 . 

Second Appeals. 

The Code then treats of second appeals 3 , i. e. appeals to the High 
Court from appellate decrees by subordinate Courts. Such appeals 
lie on the following grounds and no others (secs. 584, 585):— 

(a) the decision being contrary to some specified law—i.e. legis¬ 
lative enactment—or usage having the force of law—i. e. the 
common or customary law of the country or community 4 : 

{b) the decision having failed to determine some material issue 
of law or usage having the force of law : 

(c) a substantial error or defect in the prescribed procedure, 
which may possibly have produced error or defect in the decision 
of the case on its merits. 

In order to cause finality in petty litigation relating to moveable 
property, the Code then provides that no second appeal lies in any 
suit of the nature cognisable in Courts of Small Causes (as to which 
see Act IX of 1887, sec. 15), when the amount or value of the sub¬ 
ject-matter of the original suit does not exceed rs. 500 (sec. 586). 

Appeals from Orders. 

The next chapter (XLIII) enumerates the orders under the Code 
from which alone*appeals lie. All orders based on such appeals 
are final. An appeal is allowed (sec. 588, cl. 29) from any order 
inflicting a penalty on account of a contempt committed in the face 
of the Court, even though the person affected by the order is not a 
party to the suit. 

Pauper Appeals. 

Pauper a]3pea]s are dealt with by Chapter XLIV. Applications 
for permission to appeal as a pauper will he rejected unless the 
Court on perusing the judgment and the decree appealed against 
sees reason to think the latter ‘contrary to law or to some usage 
having the force of law V or is otherwise erroneous or unjust. 

1 See infra, next after tlie Court appeals and ‘special appeals’ are 
Fees Act. ' discarded 

a 14 Moo. I. A. 492. 7 A11 - 6 53 , per Petheram C.J. 

1 The old misleading terms ‘ regular 



MINJSr/?^ 



Appeals to the Queen in Council. 


The next chapter (XLY) deals with appeals to the Queen in Appeals to 

Council, that is to say, the Judicial Committee of the Privy Council, the Queen 
a i „ , . , J ^ in Council, 

to whom, in causes of a certain amount, there is an appeal m the 

last resort from the sentences of the- Courts of British India, and 

of all the other dependencies and colonies of the realm 1 . 

This chapter reproduces the provisions of Act VI of 1874, 
which had been, as a Bill, submitted to, and approved by, the Judi¬ 
cial Committee, and which was repealed and re-enacted by the Code 
of 1877. H declares that an appeal lies to the Queen in Council— 

(a) from any final decree passed on appeal by any Court of 
final appellate jurisdiction; 

(b) from any final decree passed by a High Court in the exercise 
of original civil jurisdiction ; and 

(c) from any other decree where the case i3 certified to be a fit 
one for appeal (sec. 596). 

But this declaration is subject to any rules that may from time 
to time be made by the J udicial Committee, and also to the follow¬ 
ing provisions :— 

1. In each of the cases mentioned in clauses (a) and ( b ) the 
amount or value of the subject-matter of the suit in the Court of 
first instance, and the amount or value of the matter in dispute on 
appeal to the Queen in Council, must be at least rs. 10,00.0, or 
the decree must involve, directly or indirectly, some claim or 
question to or respecting property of like amount or value 2 * * * & . 

2. Where the decree affirms the decision of the Court immediately 
below the Court which passed it, the appeal must involve some sub¬ 
stantial question of law. 

3. No appeal lies to the Queen in Coup^i! (1) f rom pj le 
judgment of a chartered High Court where an appeal from such 
judgment can be preferred to a Division Bench, (2) from a decree 
in a suit of the nature cognisable in Courts of Small Causes when 
the amount or value of the subject-matter of the original suit does 
not exceed rs. 500. 

The-rest of the chapter contains rules as to the application for 
certificate as to value or fitness; the security and deposit required 


1 See 3 & 4 Wm. IV. c. 41. The 

statutory provisions relating specially 

to Indian appeals are 13 Geo. III. c. 

63, sec. iS: 37 Geo. III. c. 14a, 
sec. 16 ; 3 & 4 V rri. IV. c. 41, secB. 

23, 24 ; 8 & 9 Vic. c. 30; and 24 

& 25 Vic. c. 104, secs. 8 and 11. As 
to appeal from Indian Vice-Admir- 

V 


alty Courts, see 30 & 31 Vic. c. 45, 
sec. 18. 

- Before Act VI of 1S74 ' vas passed 
it was doubtful whether a person hav¬ 
ing an appealable claim for less than 
rs. 10,000 might nert add the costs of 
suit so as to bring it within the amount, 
and so get the appeal as of right, 

2 
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on granting such certificate; the procedure on admitting the appeal; 
the powers, pending the appeal, of the Court whose decree is ap¬ 
pealed from (see. 608), and the procedure to enforce the orders of 
the Judicial Committee (sec. 610). Of these rules, the most im¬ 
portant are contained in sec. 608, under which the stay of execution 
pending an appeal is the exception and not the rule. The object 
of this is to stop appeals presented merely for the purpose of de¬ 
laying execution. 

The Code expressly excludes from this chapter matters of 
criminal, admiralty or vice-admiralty jurisdiction, and appeals from 
orders of prize-courts 1 . It is silent as to appeals to the Judicial 
Committee in forma pauperis. It seems that, though the Courts 
in India admit such appeals, the appellant should make a special 

application to Her Majesty in Council for leave to proseouto his 

appeal as a pauper 2 . 

The period of limitation prescribed for the admission of an appeal 
to Her Majesty in Council is six months from the date of the de¬ 
cree appealed against; and every application to enforce an order of 
Tier Majesty in Council must be made within twelve years from 
the time when a present right to enforce it accrues to some person 
capable of releasing the right. 

We may conclude this subject by stating some of the principles 
on which the Judicial Committee has on various occasions declared 
that it deals with Indian appeals:— 

(а) Where a compromise has been sanctioned, it is 'extremely 
reluctant to interfere with the discretion of the Courts in India/ 
when two Courts there have arrived at the same conclusion, unless 
it can he shown that those Courts have acted upon an erroneous 
principle (13 Moore, I. A. 34). 

(б) Upon a boundary question, it is 'extremely reluctant to re¬ 
verse the judgment of an Indian Court’ unless the Committee 
is clearly satisfied that such judgment was wrong (13 Moore, 
I. A. 68 ; hut see ibid., 181). 

(c) The Committee will ' never disturb the concurrent decision of 
both Courts below upon a question of fact, unless it very clearly 
appears that there hns been some miscarriage of justice, some mis¬ 
trial, or that the conclusion is very plainly erroneous’ (13 Moore, I. 
A. 82). But this rule does not apply where those Courts have 
never dealt with the real question raised by the issues and have 
drawn wrong inferences from the evidence (13 Moore, I. A. 232, 
244: and see 12 ibid. 145). 

1 That there is no appeal from the the Army of the. Deccan, 2 Knapp. 103 

decision of the Lords of the Treasury 2 See 4 Moore, I. A. n 4> Y 35 
as to Indian prize-money, see Ca se of Macpherson, Practice , p. 246. 
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(d) Where an award has been made on an agreement to submit 
to arbitration a boundary dispute, their lordships‘ look to the broad 
principles of justice and equity/ and, whilst they are always willing 
to pay due deference to the Regulations, they discourage ‘mere 
technical objections which affect not the merits of the case’ and 
the invention of new grounds of dispute which have occurred in 
the course of the litigation (7 Moore, I. A. 474—5). 

( e) The judgment of a Judge of the High Court on the original 
side is equivalent at least to £ the verdict of a jury, to which the 
Judge who tries the case makes no objection* (6 Moore, I. A. 50). 


(/) Their lordships will not entertain a purely technical objec¬ 
tion to a party’s right of action which was not taken in the Court 
below (5 Moore, I. A. 1, 26, per Lord Brougham: 3 Moore, I. A. 
229: and sec L. It., 4 App. Ca. 413, that they will not entertain 


any grounds of appeal not to taken). 

(g) Where some evidence has been wrongly admitted, their 
lordships, who are judges of the fact, will consider ‘whether 
throwing aside the evidence which ought not to have been ad¬ 
mitted, there still remains sufficient evidence to support the 
decrees* (4 Ben. 499, and see 9 Ben. 371). 

(li) No appeal against a decree merely as to costs would be 
allowed (1 Moore, I. A. 479). 

To these we may probably add that where the sum involved 
is below the appealable amount, their lordships will give special 
leave to appeal, on the ground that the construction of an Indian 
Act affecting the interests of a large class of persons is involved. 
See Broimi v. McLciuglian, L. R., 3 P. C. 458, a case from South 
Australia, where the appeal was limited to the construction of the 
colonial statute. 

Part YII. Reference and Revision. 


This Part consists of a single chapter dealing with the reference, 
of doubtful questions to, and the revision of non-appealable cases 
by, the High Court (secs. 617-622). 

The questions which may be referred are questions of ‘law or Reference 
usage having the force of law 1 / an< ^ questions as to the construction 
of documents when such construction may affect the merits. The High 
Court trying any suit or appeal in which the decree is final, i.o. V our t* 
which cannot come before the High Court on appeal, may, either 
of its own motion or on the application of auy of the parties, draw 
up a statement of the facts and the question, and refer such state¬ 
ment, with its own opinion on the point, for the decision of the 
High Court. It may then pass a decree contingent upon such 
1 See above, p. 434. 
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decision. The High Court hears the parties, decides the point, 
and sends a copy of its decision to the referring Court (sec. 619). 
The Registrar of a Small Cause Court may in like manner state 
cases for the opinion of the Judge (sec. 646), H 

The section (622) as to revision empowers the High Court to 
call for the records of non-appealable cases 1 where the lower Court 
appears (a) to have exercised a jurisdiction not vested in it by 
law, (6) to have failed to exercise such jurisdiction, or (c) to have 
acted in the execution of its jurisdiction illegally or with material 
irregularity. The High Court may then pass such order in the 
case as it thinks fit, reversing or modifying the decision of the 
subordinate court. This brief section, like its prototype, Act 
XXIII of 186 r, sec. 35, has given rise to some doubt and litigation, 
and should be explained or illustrated so as to express more clearly 
the intentions of the legislature. The effect of lapse of time 2 and 
of acquiescence 3 should be indicated, and in the first line, after 
‘ may* the words * either of its own motion or on the application of 
any of the parties ’ should be inserted. 



Part VIII. Review of Judgment. 


Review Sometimes, after a decree has been made, new and important 
ment* 8 " evidence is discovered, or some mistake, apparent on the face of 
the record, is found to have been made. In such case, where there 
is no appeal, the party aggrieved may apply for a review of judg- 
„ ment to the Court which passed the decree, whether that Court be 
a Court of first instance or a Court of appeal. . 

Part VIII consists of a single chapter dealing with tills subject, 
the persons who may apply for a review, and the Judge to whom 
such applications may be made (secs. 623-629). If the applica¬ 
tion is granted, the Court rehears the whole case or such part of it 
Rehearing, as the Court thinks fit (sec. 630). By * rehearing' is understood a re¬ 
arguing and reconsideration of the case, after receiving the additional 


evidence, the discovery of which was the ground of admitting the 
review 4 . A new trial can be had, in civil cases, only in the Presi¬ 
dency Courts of Small Causes: see Act XV of 1882, sec. 37. 


Part IX. The Chartered High Courts. 

This Part contains the special rules relating to the chartered 
High Courts, that is, the tribunals established in the Presidency- 
towns and at Allahabad under the 24th & 25th A ic. chap. 104. 

These Courts take evidence and record judgments and orders ac¬ 
cording to their own rules (sec. 633). 1 hey may order their decrees 

1 This includes cases in Courts of ^ col. 2 . 15 Suth. Civ. R. 518, col. 2 . 

Small Causes. 3 \? Suth ’ Clv * 6 * 

2 See 6 Suth. Misc. Ruling®, 9 6 > 4 Ficld ' Evxde ^> 726. 
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made in exercise of their ordinary original civil jurisdiction to be 
executed before the costs are taxed (sec. 634). The portions of 
the Code specified in section 638, para. 1, do not apply to the High 
Court in the exercise of that jurisdiction ; and section 579, as to the 
contents and signature of the decree, does not apply on the appellate 
side. Non-judicial and quasi-judicial acts may be done by the 
registrar (sec. 637). 

Nothing in the Code extends or applies to any Judge of a High 
Court in the exercise of jurisdiction as an insolvent Court. 

Part X. Miscellaneous. 

The tenth and last Part of the Code deals with various mis¬ 
cellaneous matters which could not conveniently be treated in any 
of the foregoing divisions. It deals with the exemption from 
personal appearance (secs. 640, 641), and arrest under civil 
process (sec. 642); it provides a procedure in case of certain 
offences relating to public justice when committed in a civil Court 
(sec. 643) ; it requires the forms contained in the fourth schedule 
to be used for their respective purposes (sec. 644); it provides for 
the language of subordinate Courts (sec. 645); and sec. 648 provides 
a procedure for arresting a person or attaching property outside the 
local limits of the jurisdiction of the Court desiring the arrest or 
attachment. A copy of its warrant or order is sent to the proper 
District Court with the probable amount of the costs of the arrest or 
attachment, and the District Court then takes the necessary steps. 
A similar provision is contained in the Code of Criminal Procedure. 

Schedules. 

The Code concludes with four schedules. The first enumerates 
the enactments repealed; the becond shows what chapters and 
sections of the Code extend to provincial Courts of Small Causes; 
the third saves certain provisions contained in six Bombay 
enactments; and the fourth contains 180 forms—plaints (a) for 
h of contract; ( b) for damages upon wrongs; (c) in suits for 
special relief, forms of summonses, registers of suits, memoranda, 
decrees, orders, notices, warrants, certificates, commissions, injunc¬ 
tions, bonds, etc., etc. Some of these were drawn by the writer: 
others were taken (with some changes) from the schedule to the 
County Court Orders iu Equity (framed under 28 & 29 A ic. c. 99), 
and from the volume of forms published by the commissioners ap¬ 
pointed to revise the New York Code of Civil 1 locedure ‘ a few from 
Act VIII of 1859, and the rest were drawn by Mr. L. D. Broughton 
for the Court of the Recorder of Rangoon, and had stood the test 
of practice. _____ 
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The Code received the assent of the Governor-General on the 
17th March, 1882, and came into force on the 1st June in the 
same year. Since then it has on the whole worked satisfactorily; 
and, though a large number of cases appear in the Indian law 
reports to have been decided on its provisions, it will be found on 
examination that these cases rather illustrate its obvious meaning 
than expose its undeniable defects. Small portions of the Code have 
been repealed by Act XIV of 1885, Acts IV and X of 1886, and Act 
VIII of 1887 : section 622 has been modified in its application 
to the Panjab (Act XVIII of 1884); and the second schedule has 
been altered to adapt it to the new Provincial Small Cause Courts 
Act, IX of 1887. But during the last five years no amendments have 
been made. On a recent and careful perusal of the Code it seems to 
me to require the following alterations and additions, besides the 
amendments above suggested :— 

The expression ‘ cause of action 9 should be defined, and used 
throughout the Code in strict accordance with the definition. 

The question as to whether suits can be brought on the judgments 
of Native Courts should be set at rest. 

The Courts should be expressly empowered to stay frivolous or 
vexatious suits. 

The words ‘debts’ and ‘debt’ in secs. 266 and 268 should be 
defined or explained. 

In section 32, cl. 3, after ‘ consent ’ the words ‘ in writing ’ should 
be inserted. 

Sections 53 and 111 should be amended so as to express unmis- 
takeably the intention of the legislature. 

The commencement of the proviso to section 7 4* should be made to 
harmonise with the wording of the English Order ix. r. 6. 

In Chapter XXIX the mode of enforcing judgments and orders 
against corporations should be prescribed, and section 124 and the 
second Explanation to section 17 should be transferred to that 
chapter. Provision should be clearly made for service on a foreign 
corporation which has no place of business in British India. 

Chapter XXXI should expressly provide for service on guardians 
ad litem of minors and on committees of lunatics. 

Lastly, if the Government of India decide on abolishing imprison¬ 
ment for debt and modifying the law relating to suits for restitution 
of conjugal rights, the Code will have to be changed in accordance 
with such decision. 



THE CODE OF CIVIL PROCEDURE, 
1882. 


CONTENTS. 

Preamble. 


PRELIMINARY. 


Short title. 

Commencement. 

Local extent ........ 

Interpretation-clause . ..... 

Enactments repealed ...... 

References in previous Acts. 

Saving of procedure in suits instituted before let June, 1S82 
Appeals pending on 29th July, 1879 


SECTION 

1 

. ib. 
. ib. 

2 

• 3 

. ib. 
. ib. 
. ib. 


Saving of certain Acts affecting Central Provinces, Burma. Panjdb and 
Oudh ... 


Sections extending to Provincial Small Cause Courts 
Saving of jurisdiction and procedure_ 

(а) of Military Courts of Request; 

(б) [ repealed ] 

(0) of Village Munsifs and Village Panchrfyats in Madras; 
( d ) of Recorder of Rangoon sitting as Insolvent Court. 
Saving of certain Bombay laws ..... 

Presidency Small Cause Courts. 

Division of Code.. 


4 

5 

6 
ib. 
ib. 
ib. 

I 

9 


PART I. 

OF SUITS IN GENERAL. 

CHAPTER I. 

OF THE JURISDICTION OF THE COURTS AND RES JUDICATA. 


No exemption by reason of descent or place of birth . . . .10 

Courts to try all civil suits unless specially barred . • . .11 

Plea of pending suit . , . . • • • * .12 

Res judicata . . . , . . • • *13 

When foreign judgment no bar to suit in British India * • • .14 
















442 


TILE CODE OE CIVIL PROCEDURE. 


CHAPTER II. 


OF THE PLACE OF SUING. 


SECTION 

Court in which suit instituted. . . .15 

Suits instituted where subject-matter situate. 16 

Suits instituted where defendants reside or cause of action arose . • 1 7 

Suits for compensation for wrongs to person or moveables . . .18 

Suits for immoveable property: 

(а) in single district, but different jurisdictions.19 

(б) in different districts. ib. 


Power to stay proceedings where all defendants do not reside within 

jurisdiction .. 

Application when made . . . . . ... 

Remission of court-fee where suit instituted in another Court . 

Procedure where Courts in which suit may be instituted subordinate to 
same appellate Court ......... 

Procedure where they are not so subordinate ...... 

Procedure where they are subordinate to different High Courts 
Transfer of suits . . . .. 


20 
ib. 

21 

22 

23 

24 

25 


CHAPTER in. 

OF PARTIES AND THEIR APPEARANCES, APPLICATIONS 
AND ACTS. 


Persons who may be joined as plaintiffs.26 

Power to substitute or add plaintiff for or to plaintiff suing . . 27 

Persons who may be joined as defendants . . . . . .28 

Joinder of parties liable on same contract ...... 29 

One party may sue or defend on behalf of all in same interest . . .30 

Suit not to fail by reason of misjoinder . . . . . . .31 

Court may dismiss or add parties . . . . . 32 

Consent of person added as plaintiff or next friend. ib. 

Parties to suits instituted or defended under section 30 . . . ib. 

Defendants added to be served .... ... ib. 

Conduct of suit ........... ib. 

Where defendant added, plaintiff to amend.33 

Time for taking objections as to non-joinder or mis-joinder .34 

Each of several plaintiffs or defendants may authorise any other to appear 

etc. for him.. 

Authority to be in writing signed and filed. ib. 

Recognised Agents and Pleaders. 

Appearances etc. may be in person, by recognised agent or by pleader . 36 

Recognised agents «....•••••. 37 

Persons holding powors-ofiattorney from parties out of jurisdiction . ^ 

Certificated mukhblra . . - . ib. 

Persons carrying on trade or business for parties out of jurisdiction . , ^ 

Recognised Agents in Panjiib, Oudk and Central Provinces . ^ 

Service of process on recognised agent * ♦ *38 

Appointment of pleader .' • • 39 















imsr$y 



CONTENTS. 


Agent to receive process .... 
His appointment to be in writing and filed 


443 

SECTION 
. 4 0 
• 41 
‘. ib. 


CHAPTER IV. 

OP THE FRAME OF. THE SUIT. 

Suit how framed ........ 

Suit to include whole claim ...... 

Relinquishment of part of claim . . . . . 

Omission to sue for one of several remedies 
Only certain claims to be joined with suit for recovery of land 
Claims by or against executor, administrator or heir 
Plaintiff may join several causes of action 
Court may order separation ...... 

Defendant may apply to confine suit .... 

Court on hearing application may exclude some causes and order amend¬ 
ment . 


4 2 

43 
ib. 
ib. 

44 
ib. 

45 
ib. 

46 

47 


CHAPTER V. 


OF THE INSTITUTION OF SUITS 


Suits commenced by plaint. 

. . , * 

. 4 S 

Language of plaint .... 



Particulars contained in plaint .... 


. 50 

in money-Bnits. 


. ib. 

where plaintiff sues as representative . 


. ib. 

defendant’s interest and liability to be shown 


ib. 

grounds of exemption from limitation-law 


. ib. 

Plaints signed and verified. 


• 5 1 

Contents of verification ...... 


. 52 

Verification signed . 


. ib. 

When plaint may be rejected, returned for amendment 

or amended 

• 53 

Proviso. 


. ib. 

Attestation of amendment. 


. ib. 

When plaint rejected ...... 


• 54 

Procedure on rejecting plaint. 


• 55 

When rejection of plaint does not preclude fresh plaint 


• 56 

When plaint returned to be presented to proper Court 


• 57 

Procedure on returning plaint. 


. ib. 

Procedure on admitting plaint. 


• 58 

Concise statements 


. ib. 

Register of suits 


. ib. 

Production of document on which plaintiff sues 


• 59 

Delivery of document or copy . 


ib. 

List of other documents ...... 


. ib. 

Statement in case of documents not in his possession or power 

60 

Suits on lost negotiable instruments 


61 

Production of shop-book. 


. 62 

Original entry marked and returned 


. ib. 

Inadmissibility of document not produced when plaint filed • 

• <>3 

















MINI sr^ 



THE CODE OP CIVIL PROCEDURE. 

CHAPTER VI. 


OF THE ISSUE AND SERVICE OF SUMMONS. 



Issue of Summons. 

section 

Summons.64 

Copy or statement annexed to summons . . . . . . .65 

Court may order defendant or plaintiff to appear in person . . .66 

No party ordered to appear in person unless resident within 50 or, where 

there is railway, 200 miles. . ..67 

Summons to be either to settle issues or for final disposal . ... 68 

Fixing day for appearance of defendant . . . . . .69 

Summons to produce documents required by plaintiff or relied on by 

defendant . ... . 70 

On issue of summons for final disposal, defendant to be directed to produce 

his witnesses . .. ..71 


Service of Summons. 

Delivery of summons for service . . • . . . . . . 7 2 

Mode of Service . 73 

Service on several defendants . 74 

Service on defendant in person, when practicable, or on his agent . *75 

Service on agent by whom defendant carries on business . . . • 7 ^ 

Service on agent in charge, in suits for immoveable property . . -77 

When service may be on male member of defendant's family . - 7 ^ 

Person served to sign acknowledgment . 79 

Procedure when defendant refuses to accept service, or cannot be found . So 
Endorsement of time and manner of service . ... . . .81 

Examination of serving-officer. . . . . . . . .82 

Substituted service. ib. 

Effect of substituted service.83 

When service substituted, time for appearance fixed . . . .84 

Service when defendant resides within another jurisdiction and has no 

agent.85 

Service within Presidency-towns and Rangoon, of process issued by Pro¬ 
vincial Courts.86 

Service on defendant in jail.87 

Procedure if jail be in different district. .88 

Service when defendant resides out of British India and has no agent . 89 

Service through British Resident or Agent of Government . . .90 

Substitution of letter for summons . . .. 9 ! 

Mode of sending such letter . . • * * ' • .92 

Service of Process . 

Process served at expense of party issuing • * * * • *93 

Costs of service ib. 

Notices and orders in writing how served . 94 

Post aye. 


Postage on notices, &c. 


95 











CONTENTS. 


445 


CHAPTER VII. 


OF THE APPEARANCE OF THE TARTIES AND CONSEQUENCE 
OF NON-APPEARANCE. 

SECTION 

Parties to appear on day fixed for defendant to appear and answer . . 96 

Dismissal of suit where summons not served in consequence of plaintiff ’s 

failure to pay fee . . . . . . . . .97 

Proviso .... ... ...... ib. 


If neither party appears, suit dismissed ....... 98 

In such case plaintiff may bring fresh suit.99 

or Court may restore suit to its file. ib. 

Dismissal of suit where plaintiff, after summons returned unserved, fails 

for a year to apply for fresh summons . . . . . 99 a 

Procedure where only plaintiff appears, . . . . .100 

when summons duly served,. ib. 

when summons not duly served,. ib. 

when summons served, but not in due time. ib. 

Procedure where defendant appears on day of adjourned hearing, and 

shows cause for previous non-appearance . . . . .101 

Procedure where defendant only appears ..102 

Decree against plaintiff by default bars fresh suit ..... 103 

Procedure where defendant residing out of British India does not 

appear.104 

Non-attendance of one or more of several plaintiffs . . . .105 

Non-attendance of one or more of several defendants .... 106 

Non-attendance, without cause shown, of party ordered to appear in 

person.107 

Of setting aside Decrees ex parte. 

Setting aside decree ex parte against defendant. I0 g 

No decree set aside without notice to opposite party . . . .109 


CHAPTER VIII. 


OF WRITTEN STATEMENTS AND SET-OFF. 


Written statements.. 

Particulars of set-off given in written statement . . . .111 

Inquiry ..* • . ib. 

Effect of set-off .... * * • ib. 

No written statement received after first hearing . • « . .112 

Provisoes... ib. 

Procedure when party fails to present statement called for by .Court . 113 

Frame of written statements . . . . • * * • .114 

Written statements to be signed and verified . * ‘ ' • 11 5 

Power of Court as to argumentative etc. statements ' • • 1 1 ( * 

Attestation of amendments . ' * * tb. 

Effect of rejection . ... . * * * * *b. 













whists 



’h 


THE CODE OF CIVIL PROCEDURE. 



CHAPTER IX. 


OF THE EXAMINATION OF THE PARTIES BY THE COURT. 

SECTION 

Ascertainment whether allegations in plaint and written statements 

admitted or denied. . . -117 

Oral examination of party, or companion of himself or his pleader . .118 

Substance of examination to be written . . . . . . .119 

Consequence of refusal or inability of pleader to answer . . .120 


CHAPTER X. 


OF DISCOVERY, AND OF THE ADMISSION, INSPECTION, PRODUCTION, 
IMPOUNDING AND RETURN OF DOCUMENTS. . 


Power to deliver interrogatories. 

Service of interrogatories . .. 

Inquiry into propriety of exhibiting interrogatories .... 
Service of interrogatories on officer of corporation or company 
Power to refuse to answer interrogatories ...... 

Time for filing affidavit in answer. 

Procedure where party omits to answer sufficiently .... 

Power to demand admission of genuineness of documents 

Power to order discovery of document ....... 

Affidavit in answer to such order ........ 

Power to order production of documents during suits .... 

Notice to produce for inspection documents referred to in plaint, etc. . 
- Consequence of non-compliance with such notice ..... 

Party receiving such notice to deliver notice when and where inspection 

may be had. 

Application for order of inspection. 

Application founded on affidavit. 

Power to order question on which right to discovery depends to be first 

determined . 

Consequences of failure to answer or give inspection .... 
Court may send for papers from its own records or from other Courts . 
Documentary evidence to be in readiness at first hearing 
Effect of non-production of documents ....... 

Documents to be received by Court . 

Rejection of irrelevant or inadmissible documents . . . . . 

No documents placed on record unless proved . 

Proved documents marked and filed. 

Entries in shop-books. 

Rejected documents marked and returned ..... 
Court may order document to be impounded . 

When document admitted in evidence may be returned 
When document may be returned before time limited • 

Certain documents not returned 
Receipt for returned document • • * 

Provisions as to documents aj plied to material objects • 


121 

122 

123 

124 

125 

126 

127 

128 

129 
ib. 

130 

1 31 
ib. 

132 

133 

134 

135 

136 

137 

138 

139 

140 
ib. 

14 1 
ib. 
ib. 

142 
M 3 
M 4 
ib. 
ib. 
ib. 

*45 








CONTENTS. 


447 


CHAPTER XI. 

OF THE SETTLEMENT OF ISSUES. 

SECTION 

Framing of issues. . . .146 

Allegations from which issues may be framed.147 

Power to examine witnesses or documents before framing issues . . 148 

Power to amend, add, and strike out issues- . . . . . 149 

Questions of fact or law may be stated in form of issue . . .150 

Court, if satisfied that agreement was executed in good faith, may 

pronounce judgment . . . . . . . . .151 

CHAPTER XII. 

DISPOSAL OF THE SUIT AT THE FIRST HEAPING. 

Parties not at issue on any question of law or fact.152 

One of several defendants not at issue with plaintiff . . . . 153 

Parties at issue on questions of law or fact . . . . . . 154 

Either party failing to produce his evidence.155 

CHAPTER XIII. 

OF ADJOURNMENTS. 

Power to grant time, and adjourn hearing.156 

Costs of adjournment .. ib . 

Procedure if parties fail to appear on day fixed.157 

Court may proceed notwithstanding either party fails to produce evidence, 

etc.. . . . . . . . . . . . .158 

CHAPTER XIV. 

OF THE SUMMONING AND ATTENDANCE OF WITNESSES. 

Summons to attend to give evidence or produce documents . . .159 

Expenses of witnesses paid into court . . . . . . .160 

Scale of expenses . ib. 

Tender of expenses to witness . . • . . . .161 

Procedure where insufficient sum paid in . .162 

Expenses if witness detained more than one day . . . . ib. 

Time, place and purpose of attendance specified in summons . . .163 

Summons to produce document . .164 

Power to require persons present to give evidence . . . -165 

Summons how served . . . • . .166 

Time for serving Bummons . . • • * * * • .167 

Attachment of property of absconding witness.16S 

Withdrawal of attachment . • 169 

Procedure if witness fails to appear . • * * .170 

Court may of its own accord summon as witnesses strangers to suit . 171 
Duty of persons summoned to give evidence or produce document. . 172 
When they may depart.• * ' *73 

Consequences of failure to comply with summons • *74 

Procedure when witness apprehended cannot give evidence or produce 
documents 













Miwsr^ 



448 THE CODE OF CIVIL PROCEDURE. 

Procedure when witness absconds. 

Persons bound to attend in person. 

Refusal of party to give evidence when called on by Court 
Rules as to witnesses apply to parties summoned . 


CHAPTER XV. 



• i75 

. 176 

• i77 
. 178 


OF THE HEARING OF THE SUIT AND EXAMINATION OF 
WITNESSES. 

Statement and production of evidence by party having right to begin 179 

Rules as to right to begin. ib. 

Statement and production of.evidence by other party . . . .180 

Reply by party beginning . . . . . . . ib. 

Witnesses examined in open court . . . . . . .181 

How evidence taken in appealable cases . . . . . .182 

When depositipn interpreted . . ..183 

Memorandum when evidence not taken down by Judge . . .184 

When evidence may be taken in English . . . . . *185 

Any particular question and answer may be taken down . . .186 

Questions objected to and allowed by Court . . . . . .187 

Remarks on demeanour of witnesses ..188 

Memorandum of evidence in unappealable cases . . . . .189 

Judge unable to make such memorandum to record reason of his inability 190 
Power to deal with evidence taken down by J udge removed before con¬ 
clusion of suit. . . .191 

Power to examine witness immediately . . . . . . .192 

Power to recall and examine witness. 193 


CHAPTER XVI. 


OF AFFIDAVITS. 

Power to order any point to be proved by affidavit . . . 194 

Power to order attendance of declarant for cross-examination . . 195 

Matters to which affidavits confined .196 

Oath of declarant by whom administered .J97 


CHAPTER XVII. 

OF JUDGMENT AND DECREE. 


Judgment when pronounced . . • • • • • • .198 

Power to pronounce judgment written by Judge’s predecessor • 199 

Language of judgment . .. 

Translation of judgment . • • • * * • .201 

J udgment dated and signed ..-•••••• 202 

J udgment of Small Cause Courts .••**•*• 203 

J udgments of other Courts . • • * * ' • ib. 

Court to state its decision on each issue 204 

Exception . ib. 

Late of decree 205 

Contents of decree . . ao6 















CONTEXTS. 



449 


'ower to amend decree ..... 

Decree for recovery of immoveable property . 

Decree for delivery of moveable property. 

In suits for money, decree may order certain interest to be paid on 
principal sum adjudged ...... 

Decree may direct payment by instalments . 

Order, after decree, for payment by instalments . 

Power to decree payment of mesne profits with interest 
Power to determine amount of mesne profits prior to suit, or to reserve 

inquiry. 

Administration-suit. 

Suit to enforce right of pre-emption 
Suit for dissolution of partnership . 

Suit for account between principal and agent 
Decree when set-off is allowed 
Effect of decree as to sum awarded to defendant 
Certified copies of judgment and decree . 


SECTION 

. 206 


207 

20S 


209 

210 
ib. 

211 


212 

213 

214 

215 

215 a 

216 
ib. 

217 


CHAPTER XVIII. 


OF COSTS. 


Costs of applications ....... 

. 218 

Judgment to direct by whom costs to be paid 

. 219 

Power of Court as to costs. 

2 20 

C osts may be set-off against sum admitted or found due 

. 231 

Interest on costs .... 

. . . 222 

Payment of costs out of subject-matter 

. ib. 


CHAPTER XIX. 

OF THE EXECUTION OF DECREES. 

A.—Of the Court by which Decrees may be executed. 
Court by which decree may be executed . 

Procedure when Court desires that its own decree shall be executed by 


another Court .. . .224 

Court receiving copies of decree etc. to file same without proof . . 32 - 

Execution of decree or order by Court to which it is sent . . .226 

Execution by High Court of decree transmitted by other Court . . 227 
Powers of Court in executing transmitted decree . . . . . 22S 

Appeal from orders in executing such decrees .... 


Decrees of Courts established by Government of India in Native States 229 


B.— Of Application for Execution. 

Application for execution . . . . • * • . -230 

Application by joint decree-holder.. 

Application by transferee of decree . . • • > .232 

Transferee to hold subject to equities enforceable against original holder 233 
Application against judgment-debtor’s representative .... 234 

Contents of application ... • 235 

Inventory to accompany application for attachment of moveable property 2 «o 
VOL. U. G g 















450 THE CODE OF CIVIL PROCEDURE. 

Application for attachment of immoveable property 

When application accompanied by extract from Collector s register 


<SL 

SECTION 

* 237 

• 23S 


C.—Of staying Execution. 

When Court may stay execution. 

Power to require security from, or impose conditions upon, judgment- 

debtor . 

Liability of judgment-debtor discharged to be retaken .... 
Order of Court which passed decree or of appellate Court binds Court 

applied to. 

Stay of execution pending suit between decree-holder and judgment- 
debtor .. 


239 

240 

241 

242 

243 


D—Questions for Court executing Decree. 
Questions to be decided by Court executing decree 


244 


E .— Of the Mode of executing Decrees. 

Procedure on receiving application for execution 
Procedure on admitting application 
Cross-decrees ..... 

Cross-claims under same decree 

Notice to show cause why decree should not be executed 

Proviso . 

Procedure after issue of notice .... 

Warrant when to issue. 

Date, signature, seal and delivery .... 

Decree against representative for money to be paid out of deceased 

property. 

Decree against surety . 

Decree for money . . . . . % 

Decree for mesne profits etc. to be subsequently ascertained 
Immediate execution of decree for money not exceeding rs. iooo 
Modes of paying money under decree 
Agreement to give time to judgment-debtor . 

Agreement for satisfaction of judgment-debt 
Payment to decree-holder 

Decrees for specific moveables, or recovery of wives 
Decree for specific performance or restitution of conjugal rights 
Decree for execution of conveyances, or endorsement of negotiable 

instruments. 

I orm and effect of execution of conveyance by Court 
Decree for immoveable.property ...... 

Delivery of immoveable property when in occupancy of tenant 
Partition of estate or separation of share .... 


2 45 
ib. 

246 

247 

248 
ib. 

249 

250 

251 

252 

253 

254 

255 

256 

257 
257A 

ib. 

258 

259 

260 

261 

262 

263 

264 

265 


jFI —Of Attachment of Property. 

Property liable to attaclmient and sale in execution of decree 

Power to summon and examine persons as to property liable to be 

seized .. 

Attachment of debts etc. not in possession of judgment-debtor 
Attachment of moveable property in possession of judgment-debtor 
Proviso ......... 


266 

267 

268 

269 
ib. 



















MiNisr^ 


CONTENTS. 



'ower to make rules for maintenance of attached live-stock . 
Attachment of negotiable instruments ...... 

Seizure of property in building.. 

Seizure of property in zandnas . . 

Attachment of property deposited in Court or with Government-officer 
Proviso ............ 


45 1 

SECTION 

269 

270 

271 

ib. 

272 
•ib. 


Attachment of decree for money ....... 

Attachment of other decrees.. 

Decree-holders to give information ...... 

Attachment of immoveable property ...... 

Order for withdrawal of attachment after satisfaction of decree 
Private alienation of property after attachment to be void 
Court may direct money attached to be paid to party entitled 
Investigation of claims to, and objections to attachment of, attaches 

property ..• 

Postponement of sale . 

Evidence to be adduced by claimant ...... 

Release of property from attachment . . . 

Disallowance of claim to release of property attached 
Continuance of attachment subject to claim of incumbrancer . 

Saving of suits to establish right to attached property . 

Power to order property attached to be sold, and proceeds to be paid to 

person entitled . . 

Property attached in execution of decrees of several Courts . 


273 

ib. 

ib. 

2 74 

275 

276 

277 

278 
ib. 

279 
2 So 

281 

282 

283 

284 

2S5 


G.— Of Sale and Delivery of Property. 

(a) General Rules. 

Sales by whom conducted and how made . . . . . .286 

Proclamation of sales by public auction.287 

Rules to be made by High Court . ib. 

Indemnity of J udges, etc.288 

Mode of making proclamation .289 

Time of sale.290 

Power to adjourn sale . * • . • • . . .291 

Stoppage of sale on tender of debt and costs, or on proof of payment . ib. 
Officers concerned in execution-sales not to bid for or buy property sold 292 
Defaulting purchaser answerable for loss by re-sale . . . .293 

Decree-holder not to bid or buy without permission .... 294 

If decree-holder purchase, amount of decree may be taken as payment . ib. 
Proceeds of execution-sale to be divided rateably among decree-holders . 295 

Proviso where property is sold subject to mortgage . . . . ib. 

Proviso. • . ib. 


( b ) Rules as to Moveable Property. 

Negotiable instruments and shares in public companies • 

Payment for other property sold • . 

Irregularity not to vitiate sale . • • * ‘ * * * * 

Delivery of property actually seized 

Delivery of property to which judgment-debtor entitled subject to 

lien.* 

Delivery of debts and of shares in public companies .... 

O g 2 


296 

297 

298 

299 

300 

301 














MINlSr^ 


THE CODE OP CIVIL PROCEDURE. 



Transfer of negotiable instruments and shares 
Vesting order in case of other property . 


SECTION’ 
. 302 

• 303 


(c) Rules as to Immoveable Property. 

What Courts may order sales of land.304 

Postponement of sale of land to enable defendant to raise amount of decree 305 

Certificate to judgment-debtor. . ib. 

Deposit by purchaser.306 

Time for payment in full.307 

Procedure in default of payment.308 

Notification on re-sale.309 

Co-sharer of share of undivided estate sold in execution to have preference 

in bidding.. . . ’ . . 310 

Application to set aside sale of land on ground of irregularity . 311 

Effect of objection being disallowed, and of its being allowed . .312 

Application to set aside' sale on ground of judgment-debtor having no 

saleable interest.313 

Confirmation of sale . . . ..314 

If sale set aside, price returned . . . •.315 

Certificate to purchaser . . . . . . . . . 316 

Bar to suit against purchaser buying bendrnl . ~ . 317 

Delivery of property in occupancy of judgment-debtor . . . .318 

Delivery of property in occupancy of tenant . . . . . *319 

Power to prescribe rules for transferring to Collector execution of certain 

decrees .320 

Power to prescribe rules as to transmission, execution and re-transmission 

of decrees . 16. 

Power of Collector when execution of decree is transferred . . *321 

Procedure of Collector when execution of decree transferred . . .322 

Notice to decree-holders and to persona having claims on property . . 322 A 

Amount of money-decrees to be ascertained, and immoveable property 

available for their satisfaction.322 b 

When District Court may issue notices and hold inquiry . . . 322 c 

Effect of decision of Court a3 to dispute arising under section 322 b or 

3220.32 2D 

Scheme for liquidation of money-decrees.323 

Recovery of balance, if any, after letting or management . . -324 

Collector to render accounts to civil Court . ’ . . . . 324 a 

Application of balance. ib. 

Sale3 how conducted.325 

Restrictions as to alienation by judgment-debtor and prosecution of 

remedies by decree-holders. A 

Provision where property is in several districts. 3 2 5 B 

Powers of Collector to compel attendance of parties and witnesses and 

production of documents . . . • • • • • • 3 2 5 c 

When Court may authorise Collector to stay public sale . . .326 

Local rules as to sales in execution of decrees for money . . -327 


II—Of Resistance to Execution. 

Procedure in case of obstruction to execution of decree . 
Obstruction by judgment-debtor or at his instigation 


328 

3*9 















mtsr^ 



Continuing obstruction. 

Obstruction by claimant in good faith, other than judgment-debtor 
Person dispossessed disputing right of decree-holder 
Transfer of property by judgment-debtor after institution of suit 
Resisting purchaser in obtaining possession of immoveable property 
Obstruction by claimant other than judgment-debtor 


453 

SECTION 

• 330 

• 331 

• 332 

• 333 

• 334 

• 335 


I.—Of Arrest and Imprisonment. 


Place of judgment-debtor’s imprisonment 
Proviso ....... 

Warrant for arrest to direct judgment-debtor 
Scales of subsistence-allowance 
Judgraent-debtor’s subsistence-money 
Subsistence-money to be costs in suit 
Release of judgment-debtor . 

Imprisonment not to exceed six months 
When not to exceed six weeks 
Endorsement on warrant 


k> be brought up 


336 
ib. 

337 

338 

339 

340 

341 

342 
ib. 

343 


CHAPTER XX. 

OF INSOLVENT JUDGMENT-DEBTORS. 

Power to apply for declaration of insolvency . 

Contents of application ...... 

Subscription and verification of application 
Service of copy of application and notice 
Power to serve other creditors . 

Powers of Court as to judgment-debtor under arrest 
Procedure at hearing . 1 

Declaration of insolvency and appointment of Receiver . 

Creditors to prove their debts. 

Schedule to be framed. 

Applications by unscheduled creditors .... 
Effect of order appointing Receiver .... 
Receiver to give security and collect assets 

Discharge of insolvent. 

Duty of Receiver .. 

His right to remuneration ..•••• 

Delivery of surplus. 

Effect of discharge 

Declaration that insolvent is discharged from liability . 
Procedure in case of dishonest applicant 
Investment of other Courts with powers of District Courts 
Transfer of cases.• 


- 

344 


345 


346 


347 


348 


349 


350 


35 i 


352 


ib. 


353 


354 


355 


ib. 


356 


ib. 


ib. 


357 


358 


359 


3^0 

. 

ib. 


0 














MINlSr^ 



THU CODE OF CIVIL PROCEDURE. 

PART II. 

OF INCIDENTAL PROCEEDINGS. 



CHAPTER XXI. 


OF THE DEATH, MARRIAGE AND INSOLVENCY OF PARTIES. 


SECTION 
36l 


No abatement by party’s death, if right to sue survives . 

Death of one of several plaintiffs or defendants, if right to sue survives 362 
Death of one of several plaintiffs where right to sue survives to survivors 

and representative of deceased .363 

Procedure where no application made by representative of deceased 

plaintiff . . ~ .364 

Death of sole, or sole surviving, plaintiff . . . . . .365 

Abatement where no application by representative of deceased plaintiff. 366 

Dispute as to representative of deceased plaintiff . 367 

Death of one of several defendants, or of sole or sole surviving defendant 368 
Marriage of female party . . . . . . .369 

plaintiff’s bankruptcy or insolvency . . . . . . . 370 

Procedure when assignee fails to continue suit or give security . . ib. 

Effect of abatement or dismissal . . . . . . . .371 

Application to set aside abatement or dismissal . .... ib. 

Assignment pending suit . . . .372 


CHAPTER XXII. 

OF THE WITHDRAWAL AND ADJUSTMENT OF SUITS. 

Power to allow plaintiff to withdraw with liberty to bring fresh suit . 373 

Limitation-law not affected by first suit.374 

Compromise of suits.375 


CHAPTER XXIII. 

OF PAYMENT INTO COURT. 


Deposit by defendant of amount in satisfaction of claim . . 376 

Notice of deposit . .. 3^7 

Interest on deposit not allowed to plaintiff after notice .... 378 

Procedure where plaintiff accepts deposit as satisfaction in part . 379 

Procedure where he accepts it as satisfaction in full .... 2 ' 0 . 


CHAPTER XXIV. 

OF REQUIRING SECURITY FOR COSTS. 

When security for costs may be required from plaintiff . , 380 

Effect of failure to furnish security *•••••. 381 

Residence out of British India « * 382 








WNlSfyy 



CHAPTER XXV. 


OF COMMISSIONS. 


A .— Commissions io examine Witnesses. 

Cases in which Court may issue commission to examine witness 

Order for commission. 

- When witness resides within jurisdiction .... 
Persons for whose examination commission may issue . 
Commission to examine witness not within British India 
Court to examine witness pursuant to commission . 

Beturn of commission with depositions of witnesses 

Wien depositions may be read in evidence .... 

Commissions issued by foreign Courts. 

B. — Commissions for Local Investigations. 
Commission to make local investigations .... 
Procedure of Commissioner ....... 

Report and depositions evidence in suit . 

Commissioner may be examined in person .... 


SECTION 

• 383 

• 384 

• 385 

• 3S6 

- 387 

• 3 S 8 

• 389 

• 390 
■ 391 


• 39 2 

• 393 
. ib. 

ib. 


C.—Commissions to examine Accounts. 

Commission to examine or adjust accounts ...... 394 

Instructions to Commissioner.395 

Court to receive Commissioner’s proceedings or direct further inquiry . ib. 

T).—Commission to male Partition. 

Commission to make partition of non-revenue-paying immoveable pro¬ 
perty .396 

Procedure of Commissioners.. . . ib. 


E.—General Provisions. 
Expenses of commission to be paid into Court 
Powers of Commissioners . . 

Witnesses before Commissioners .... 
Court to direct parties to appear before Commissioner?* 
Procedure ex jparfe . 


397 

39S 

399 

400 
ib. 


PART III. 

OF SUITS IN PARTICULAR CASES. 

CHAPTER XXVI. 

SUITS BY PAUPERS. 

Suits may be brought in formd pauperis ♦. 4 °* 

What suits excepted , . . . . 4 ° 3 

Application to be in writing 4°3 

Contents of application. 









45 6 


THE CODE OE CIVIL PROCEDURE. 


SECTION 

Presentation of application.404 

Rejection of application.405 

Examination of applicant.. . Jr 406 

Power to order applicant to be examined by commission . . . ib. 

Rejection of application.. • 407 

Notice of day for receiving evidence of applicant’s pauperism . . 408 

Procedure at bearing ... . 409 

Procedure if application admitted.410 

Costs when pauper succeeds.411 

Recovery of court-fees. ib. 

Procedure when pauper fails . . •.412 

Refusal to allow applicant to sue as pauper to bar subsequent application 413 

Dispaupering.. . . . .414 

Costs.415 

CHAPTER XXVII. 

SUITS BY OR AGAINST GOVERNMENT. OR PUBLIC OFFICERS. 

Suits by or against Secretary of State in Council.416 

Persons authorised to act for Government . . . . . -4*7 

Plaints in suits Ry Secretary of State in Council.418 

Agent of Government to receive process .419 

Appearance and answer by Secretary of State in Council . . . 420 

Attendance of person able to answer questions relating to suit . .421 

Service on public officers . . . . . . . .422 

Extension of time to enable officer to make reference to Government . 42 3 

Notice previous to suing Secretary of State in Council or public officer . 424 

Arrests in such suits .425 

Application where Government undertakes defence . . .426 

Procedure where no such application made. '427 

Defendant not liable to arrest before judgment . . . . ib. 

Exemption of public officers from personal appearance . .428 

Procedure where decree against Government or public officer . . 429 

CHAPTER XXVIII. 

SUITS BY ALIENS AND BY OR AGAINST FOREIGN AND NATIVE 

RULERS. 

When aliens may sue.. 

When foreign State may .. • • • 43 1 

Persons specially appointed to prosecute or defend for Princes or Chiefs 432 
Suits against Sovereign Princes, etc. .•••••• 433 

Sovereign Princes etc. exempt from arrest. ib. 

When their property may be attached . • • * • ib. 

Execution in British India of decrees of Courts ot Native State* . . 434 

CHAPTER XXTX. 

SUITS BY AND AGAINST CORPORATIONS AND COMPANIES. 

Subscription and verification of plaint . ' 435 

Service on Corporation or Company •.. 436 



















mi$r#y 


CONTENTS. 



457 


CHAPTER XXX. 

SUITS BY AND AGAINST TRUSTEES, EXECUTORS AND 
ADMINISTRATORS. 

s 

Representation of beneficiaries in suits concerning trust-property . 

J oinder of executors and administrators...... 

Husband of married executrix not to join ..... 


437 

438 

439 


CHAPTER XXXI. 

SUITS BY AND AGAINST MINORS AND PERSONS OF 
UNSOUND MIND. 


Minor to Bue by next friend. 

Costs. .... 

Apjilications to be made by next friend or guardian ad litem 

Plaint filed without next friend. 

Costs. 

Guardian ad litem appointed by Court ..... 

Order obtained without next friend or guardian may be discharged 

Costs. 

Who may be next friend. ' 

Removal of next friend ........ 

Retirement of next friend ....... 

Application for appointment of new next friend 
Stay of proceedings on death or removal of next friend . • 

Application for appointment of new next friend ... 

Course to be followed by minor plaintiff or applicant on coming of age 
Where he elects to proceed ...... 

Where he elects to abandon . 

Making and proving applications under sections 451, 452 
AVhen minor co-plaintiff coming of age desires to repudiate suit 

When suit unreasonable or improper. 

Petition for appointment of guardian ad litem 
Wlio may be guardian ad litem ...... 

Guardian neglecting his duty may be removed 
Appointment in place of guardian dying pendente Ute . 

Guardian ad litem of minor representative of deceased judgment-debtor 
Before decree, next friend or guardian ad litem not to receive money 

without leave. 

Next friend or guardian ad litem not to compromise without leave 

Compromise without leave voidable .. 

Application of sections 440 to 462 to persons of unsound mind 
Wards of Court . . . . • * * * • s • 

CHAPTER XXXII. 

SUITS BY AND AGAINST MILITARY MEN. 

Officers or soldiers who cannot obtain leave may authorise any person to 
sue or defend for them 


440 
ib. 

44 1 

442 
ib. 

443 ' 

444 
ib . 

445 

446 

447 
ib. 

448 

449 

450 
45 * 

452 

453 

454 

455 

45 6 

457 

458 ' 

459 

460 

461/ 
462 . 
ib. v 

4C3 

464 


465 










MWlSto, 


THE CODE OE CIVIL PROCEDURE. 



Person so authorised may act personally or appoint pleader . 

Service on person so authorised, or on his pleader, to be good service 

Service on officers and soldiers. 

Execution of warrant of arrest in cantonments, etc. 


BECTIOir 
. 466 

• 467 

. 468 

. 469 


CHAPTER XXXIII. 

INTERPLEADER. 

When interpleader-suit may be instituted . ..... 470 

Plaint in such suit.471 

Payment of thing claimed into court • .472 

Procedure at first hearing . . * ... . . . 473 

When agents and tenants may institute interpleader-suits . . . 474 

Charge of plaintiffs costs.475 

Procedure where defendant is suing stake-holder.476 


part ivr 

PROVISIONAL REMEDIES. 

CHAPTER XXXIV. 

OF ARREST AND ATTACHMENT BEFORE JUDGMENT. 

A. — Arrest before Judgment, 

When plaintiff may apply that security be taken . . . . -477 

Order’to bring up defendant to show cause why he should not give 


security. . . . . . . . . . . 478 

Power to order defendant to make deposit or give security . » *479 

Procedure in case of application by surety to be discharged . . . 480 

Procedure where defendant fails to give security or find fresh security . 481 

Subsistence of defendants arrested.482 


B.—Attachment before Judgment. 

Application before judgment for security from defendant, and in default 

for attachment. 4^3 

Contents of application. 

Court may call on defendants furnish security or show cause . 484 

Attachment if cause not shown or security not furnished . -485 

Withdrawal of attachment . . • « ". 

Mode of making attachment ... 

Investigation of claims to property attached before judgment . *487 

Removal of attachment when security furnished or suit dismi^ed . . 488 

Attachment not to affect rights of strangers, or bar decree-holder from 

applying for sale. 489 

Property attached not to be re-attached. 49 ° 

C.—Compensation for improper Arrests or Attachments. 
Compensation for obtaining arrest or attachment on insufficient grounds 491 
Proviso.. 









MiNisr^ 


CONTENTS. 


459 



CHAPTER XXXV. 


OF TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS. 

A .— Temporary Injunctions. 

SECTION 


Cases in which temporary injunction granted .« . . . .492 

Injunction to restrain repetition or continuance of breach . . -493 

•Before granting injunction, notice to opposite party .... 494 

Injunction to corporation binding on members and officers . . . 495 

Order for injunction may be discharged, varied or set aside . . . 496 

Compensation to defendant for issue of injunction on insufficient grounds 497 
Proviso. ib. 

B.— Interlocutory Orders. 

Power to order interim sale of perishable articles ..... 498 

Order for detention etc. of subject-matter, and to authorise entry, etc. . 499 

Application for such orders to be after notice .500 

When party may be put in immediate possession of land the subject of 

suit. 501 

Deposit of money etc. in Court . 502 


CHAPTER XXXVI. 

APPOINTMENT OF RECEIVERS. 


Power of Court to appoint Receivers 

. . 

• 503 

Receiver’s liabilities. 


. ib. 

When Collector may bo appointed Receiver . 

. 

. 504 

Courts empowered under this chapter . 

. 

• 505 


PART V. 

OF SPECIAL PROCEEDINGS. 

CHAPTER XXXVII. 

REFERENCE TO ARBITRATION. 


Parties to suit may apply lor order of reference ..... 506 

Nomination of arbitrator.. 

When Court to nominate arbitrator. ib. 

Order of reference . 5 °S 

When order to provide for difference of opinion.509 

Death, incapacity etc. of arbitrators or umpire.510 

Appointment of umpire by Court . • 1 M 1 

Powers of arbitrator or umpire appointed under sections 509, 510, 511 51 2 

Summoning witnesses . . . ... 

Punishment for default, etc. . . • * * 4 • ib. 

Extension of time for making award . • • 4 ' ’ • M 4 

Supersession of arbitration . . ’ 4 4 • ib. 













%6o THE CODE OE CIVIL PROCEDURE. 


BECTION 

When umpire may arbitrate in lieu of arbitrators . . . . -515 

Award to be signed and filed. -516 

Arbitrators or umpire may state special case .'• 5 1 7 

Power to modify or correct award.518 

Costs of arbitration.519 

When award or matter referred to arbitration may be remitted . . 520 

Grounds for setting aside award.. . *521 

Judgment to be according to award . . . . , , ^22 

Decree to follow . . . . . . . . . . . ' ib. 

Agreement to refer to arbitration may be filed . . . : . 523 

Application numbered and registered . . . . '» . ' . ib. 

Notice to show cause against filing-. ib. 

Provisions applicable to proceedings un<Jer order of reference'' ' . s . * 524 

Filing award in matter referred without intervention of Court . . 525 

Application to be numbered and registered ..... . ib. 

Notice to parties to arbitration . . . . . . * . ib. 

Filing and enforcement of such award .. 526 


CHAPTER XXXVIII. 


OP PROCEEDINGS ON AGREEMENT OF PARTIES. 

Power to state case for Court’s opinion . . . . . . • 5 2 7 

When value of subject-matter must be stated .. , . . • 5 2 ,§ 

Agreement filed and numbered as suit.' • • 5 2 9 

Parties subject to Court’s jurisdiction . . ... . . 530. 

Hearing and disposal of case. 53 1 


CHAPTER XXXIX. 

• t N 

OF SUMMARY PROCEDURE ON NEGOTIABLE INSTRUMENTS. 


Institution of summary suits upon bills of exchange, etc. . . • 53 3 

Payment into court of sum mentioned in summons * . . . ib 

Defendant showing defence on merits to have leave to appear . -533 

Power to set aside decree. 534 

Power to order bill etc. to be deposited with officer of Court *535 

Recovery of cost of noting non-acceptance . . * • * • 53 ^ 

Procedure in Buits under this chapter . * * *537 

Application of this chapter ' . . • • * \ • 63 ^ 


CHAPTER XL. 

OF SUITS RELATING TO PUBLIC CHARITIES. 
When suit relating to public chajities may be brought . 


539 
















misr^ 


CONTENTS. 



461 


PART VI. 

OP APTEALS. 


CHAPTER XLI. 


OF APPEALS FROM ORIGINAL DECREES. 

. SECTION 

Appeal to lie from all original decrees, except when expressly prohibited 540 

Form of appeal. 

Copies to accompany memorandum 
Contents of memorandum 
Appellant confined to grounds set out . 

Rejection or amendment of memorandum 

When one of several parties may obtain reversal of whole decree 


541 
ib. 
ib. 

542 

543 

544 


Of staying and executing Decrees under Appeal. 

Execution of decree not stayed solely by reason of appeal . . *515 

Stay of execution of appealable decree before time for appealing has 

expired. 

Security in case of order for execution of decree appealed against 
No such security required from Government or public officers 

Of Procedure in Appeal from Decrees. 

Registry of memorandum of appeal 
Register of appeals «... 

1 ower to require appellant to give security for costs 
When appellant resides out of British Tndia . 

Notice to Court whose decree appealed against 
Transmission of papers to appellate Court 
Copies of exhibits in Court whose decree appealed against 
Power to confirm decision of lower Court without sending it notice 

Day for hearing appeal . 

Publication and service of notice of day for hearing appeal 
Appellate Court may cause notice to be served 
Contents of notice. 

Procedure on Hearing. 

Right to begin. -555 

Dismissal of appeal for appellant’s default . . . . . -556 

Hearing appeal ex parte . • , • . . ib. 

Dismissal of appeal where notice not served in consequence of appellant’s 

failure to deposit cost.557 

Kc-admission of appeal dismissed for default 358 

Power to adjourn aud direct persons interested to he un do respondents . 559 

Re-hearing on application of respondent against whom ex parte decree 

made $fo 

Power of respondent to object to decree . • • • • • 56 1 

Form of notice, and provisions applicable thereto . • . ib. 

Remand of case by appellate Court . • • * 563 

When further evidence barred 5^*3 

Limit to remand 5^4 


ib. 

546 

547 


54S 

ib. 

549 
ib. 

550 
ib. 
ib. 

55 1 

55 2 

553 
ib. 

554 


















MINI Sty, 



THE CODE OF CIVIL PROCEDURE. 


When evidence on record sufficient, case finally determined . 
When appellate Court may frame issues and refer them for trial 

Finding and evidence put on record. 

'^Objections to finding. 

Determination of appeal ..... 

Production of additional evidence in appellate Court 
Mode of taking additional evidence 
Points to be defined and recorded .... 



Of the Judgment in Appeal. 


Judgment wheD and where pronounced .571 

Language of judgment . . .. . . . . . .572 

Translation of judgment.. .573 

Contents of judgment . 574 

Date and signature. ih . 

Decision when appeal heard by two or more Judges . . . -575 

Dissent to be recorded . . . . . . . . . . 576 

/What judgment may direct . . ..577 


No decree reversed or modified for error not affecting merits or jurisdiction 57S 


Of the Decree in Appeal. 

Date and contents of decree . . . . . . . . *579 

Judge dissenting from judgment .... ib. 

Copies of judgment and decree furnished to parties .... 580 
Certified copy of decree to be sent to Court whose decree appealed against 581 
Appellate Court to have same powers as Courts of original jurisdiction . 582 

Execution of decree of appellate Court . . . . . *383 


CHAPTER XLII. 

OF APPEALS FROM APPELLATE DECREES. 


Second appeals to High Court.584 

Grounds of second appeal ........ ih. 

Second appeal on no other ground* ...... 585 

No second appeal in certain suits.5^6 

Provisions as to second appeal . . . . . . 5S7 


CHAPTER XLIII. 

OF APPEALS FROM ORDERS. 

Orders appealable ... ...••••• 588 

What Courts to hear appeals ...•••*•• 5$9 

Procedure in appeals from orders ..-••••• 59 ° 

Error in order may bo set forth in memorandum of appeal against decree 591 

CHAPTER XLIV. 

OF PAUPER APPEALS. 


Who may appeal as pauper . . *' * * * * • 59 - 

Procedure on application for admission of app €f d .... ? 7 >. 

Inquiry into pauperism ..-•*'**• 593 

Proviso ih. 




















MINISr^ 


CONTENTS. 


463 



CHAPTER XLV. 

OF APPEALS TO THE QUEEN IN COUNCIL. 

SECTION 


* Decree ’ defined.594 

When appeals lie to Queen in Council . 595 

Value of subject-matter .......... 596 

Bar of certain appeals.597 

Application to Court whose decree complained of.59S 

Time within which application must be made . . . . -599 

Certificate as to value or fitness ........ 600 

Effect of refusal of certificate.. . .601 

Security and deposit on grant of certificate . 602 

Admission of appeal and procedure thereon ...... 603 

Revocation of acceptance of security ....... 604 

Power to order further security or payment . . . . 605 

Failure to comply with order. 606 

Refund of balance of deposit ......... 607 

Powers of Court pending appeal.. 60S 

Increase of security found inadequate . 609 

Procedure to enforce orders of Queen in Council . . .610 

Appeal against order relating to execution.611 

Power to make rules . 612 

Publication of rules . . . . . . . . . ib. 

Legalisation of existing rules . 613 

Recorder of Rangoon . 614 

Construction of Bengal Regulation III of 1S28, section 4, clause 5 -615 


Saving of Her Majesty’s pleasure, and of rules for conduct of business 616 

PART VII. 

CHAPTER XLVI. 

OF REFERENCE TO AND REVISION BY THE HIGH COURT. 


Reference of question to High Court.617 

Power to pass decree contingent upon opinion of High Court . . . 618 

Transmission of judgment and disposal of case . . . . . '619 

Costs of reference.620 

Power to alter etc. decrees of Court making reference . . . .621 

Power to call for record of cases not appealable to High Court .62 a 


PART VIII. 

‘ CHAPTER XLVII. 

OF REVIEW OF JUDGMENT. 

Application for review of judgment • ..623 

To whom applications may be made • *. 

Form of applications . . . * * * * ’ ' *^ 2 5 

Application when rejected . . • * * * .626 

Application when granted . . • • ' ’ ’ ? ^* 

Application for review in Court consisting of two or more u g* s . . 627 

Application when rejected . . . • * * ' ’ ^ 

Order of rejection final ....••** * 

Objections to admission . . . r * * ’ 

Registry of application granted, and order for re-hearing • * • O30 

















.*464 THE code op civil procedure. 

PART IX. 

CHAPTER XLVIII. 

SPECIAL RULES RELATING TO THE CHARTERED HIGH COURTS. 

SECTION 

Chapter to apply only to certain High Courts .631 

Application of Code to High Courts . ..632 

High Court to record judgments according to its own rules . . . 633 

Power to order execution of decree before costs ascertained . . . 634 

Execution for costs subsequently . . . . . . . ib. 

Unauthorised persons not to address Court . . . . . 635 

Who may serve process of High Court .636 

Non-judicial acts done by Registrar . . 637 

Sections not applying to High Court in original civil jurisdiction . . 638 

Code not to affect High Court in exercise of insolvent jurisdiction . . ib . 

Power to frame forms . .. 639 

PART X. 

CHAPTER XLIX. 

MISCELLANEOUS. 

Exemption of certain women from personal appearance .... 640 

P&wer to exempt certain persons from personal appearance . . .641 

Lista.of names of persons exempted ....... ib. 

Costs of commission rendered necessary by claiming privilege . . ib. 

Persons exempt from arrest under civil process . . ’. . .642 

Procedure in case of certain offences ....... 643 

Use of forms in fourth schedule . . . . . . . . 644 

Language of subordinate Courts ........ 645 

Assessors in causes of salvage, etc. . 645 a 

Power of Registrars of Small Cause Courts to state cases . . . 646 

Miscellaneous proceedings .647 

Admission in such proceedings of affidavits ag evidence . . • ib. 

Procedure when person to be arrested or property to be attached is 

outside district. *'.*648 

Rules applicable to all civil process for arrest, sale or payment . . 649 

Application of rules as to witnesses.65° 

Service of foreign summonses.^ 5 ° A 

Penalty for resisting apprehension or escaping from custody . . -651 

Power to make subsidiary rules of procedure . • 652 

The .First Schedule.—A cts repealed. 

The Second Schedule.—C hapters and sections of this Code extending to 
provincial Courts of {'finall Causes. 

The Third Schedule.—B ombay enactment? saved. 

The Fourth Schedule.—F orms of pleadings and decrees. 










miSfyy 



ACT No, XIV OF 1882. 


PASSED BY THE GOVERNOR GENERAL OF 
INDIA IN COUNCIL. 

(Received the assent of the Governor General on the 17th March, 1882 .) 


An Act to consolidate and amend the laws relating to 
the Procedure of the Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the laws Preamble, 
•relating to the procedure of the Courts of Civil Judicature; 

It is hereby enacted as follows : — 

PRELIMINARY. 


1. This Act may be cited as 'The Code of Civil Pro- Short title, 
cedure: ’ 

and it shall come into force on the first day of June, 1883. Commeuee- 
This section and section 3 extend to the whole of British ment - 
India 1 . The other sections extend to the whole of British ^tent. 
India except the Scheduled Districts as defined in Act No. 

XIV of 1874 2 3 . 


1 Act I of 186S, sec. 2, cl. 8, infra, 

vol. i. p. 488. 

3 The * other sections * have since 
been extended to the following sched¬ 
uled districts, viz. the Provinces of 
Sind and Coorg (Gazette of India , 
June 3, 1882, Part I, p. 217), the 
Districts of Darjiling, Jalpaigori, 
Hazaribagh, Lohdrdaga, Mdnbhum, 
the Pargana of Dhdlbhuin in Singh- 
bhum, and the Mahdl of Angtil 
{ibid. p. 218), the Districts of lvamrup, 
Naugong, Dorrung, Sibsdgar, Lakh- 
VOL. II. H 


impur, Godlpdra (excluding the 
Eastern Dvdrs\ Silhat, and Kdchdr 
(excluding the North Kdchdr Hills) 
{ibid. p. 218), the Jhdnsl Division 
(except secs. 15, 19, 23, 24, 25 and 
652), Pargana Jaunsdr Bawar and 
the scheduled portion of the Mirzapur 
District {ibid. p. 217), the scheduled 
Districts of the Panjdb {ibid. p. 219) 
nnd of the Central Provinces, except 
bo much as authorises the sale of im¬ 
moveable property in execution of a 
decree, not being a decree directing 

h 
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tion-clause. 


‘ chapter : * 
‘ district : * 

* District 
Court: * 


f pleader : ’ 


* Govern¬ 
ment 
Pleader: * 


2 . In this Act, unless there be something repugnant in the 
subject or context— 

e chapter 9 means a chapter of this Code : 
c district' means the local limits of the jurisdiction of a 
principal Civil Court of original jurisdiction (hereinafter 
called a f District Court ’), and includes the local limits of the 
ordinary original civil jurisdiction of a High Court 1 : every 
Court of a grade inferior to that of a District Court and 
every Court of Small Causes shall, for the purposes of this 
Code, be deemed to be subordinate to the High Court and the 
District Court: 

‘ pleader 9 means every person entitled to appear and plead 
for another in Court 2 , and includes an advocate 3 , a vakil 4 , 
and an attorney 5 of a High Court: 

c Government Pleader 9 includes also any officer appointed 
by the Local Government to perform all or any of the func¬ 
tions expressly imposed by this Code 0 on the Government 


‘Col¬ 
lector : * 

‘ decree 


Pleader 7 : 

‘ Collector 9 means every officer performing the duties of a 
Collector of land-revenue 8 

‘ decree' means the formal expression of an adjudication 


tlie sale of such property (Odzttfe of 
India , p. 217), Ajmer and Merwitra 
{ibid. July 29, 1882, Part I, p. 289), 
and the Cantonment of Morar {Hid.). 
As to Upper Burma the Code is in 
force in the town of Mandalay only 
(Act XX of 1886, sched. II). 

1 See Act I of 1868, sec. 2, cl. ir, 
supra, vol. i. p. 488. 

2 See Act XVIII of 1879 amended 
by Act IX of 1884. 

3 As to the Presidency High Courts 
see the Letters Patent, 28th Dec. 
1865, sec. 9: as to the High Court at 
Allahabad, L. P. 17th March, 1866, 
secs. 7, 8: as to other High Courts, 
Act IX of 18S4, sec. 8. 

4 This means ‘pleader:* it is the 
term used by the Letters Patent of the 
Presidency High Courts, hence its use 
here; 8 Boin. 145. 

As to attorneys of the chartered 
High Courts, see the Loiters Patent 


above cited, and Act XVIII of 1S79, 
sec. 5. As to the Courts in which they 
are entitled to practice, see ActXVIII 
of 1879, sec. 5 ; Act XVII of 1875, secs. 
84, 87 (Burma) ; Reg. I of 1877, sec. 
28 {d) y (Ajmer). That judicial notice 
will be taken of the names of advo¬ 
cates, attorneys, vakils and pleaders, 
see the Evidence Act, infra, sec. 57, 
cl. 12. 

6 See secs. 408, 414, 419, 420, 421, 
426 and 427. Other functions are 
imposed on Government Pleaders by 
Ben. Regs- 19 of I 793 » sec. 15; 37 0 f 
1793, sec. 10; 3 of 1794, sec. 16; 33 
of 1803, sec. 3; and Act XXXV of 
1858, sec. 3 ; in Burma see Act XVII 
of 1875, secs. 84, 87; in the Dek- 
khan, Act XVII of 1879, 8ec - 69. 

7 See British Burma Gazette , June 
1878, Part II, p. 175. 

6 e.g. a Deputy Commissioner. 
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upon any right claimed, or defence set up, in a Civil Court 
when such adjudication, so far as regards the Court express- 
ing it, decides the suit 1 or appeal 2 . An order rejecting* a 
plaint, or directing accounts to be taken, or determining any 
question mentioned or referred to in section 244, but not spe¬ 
cified in section 588, is within this definition: an order spe¬ 
cified in section 588 is not within this definition 3 : 

‘ order 3 means the formal expression of any decision of ‘ order: * 
a Civil Court which is not a decree as above defined: 

' judgment 3 means the statement given by the Judge of ‘ judg- 
the grounds of a decree or order: ment: 

‘ Judge 3 means the presiding officer of a Court: ‘Judge: 

‘ judgment-debtor 3 means any person against whom a‘judg- 
decree or order has been made : , 

debtor: 

c decree-holder 3 means any person in whose favour a* decree- 
decree 4 or any order capable of execution has been made, and holder: ’ 
includes any person to whom such decree or order is trans¬ 
ferred : 


‘ written 3 includes printed and lithographed, and ‘ writing 3 * written 
includes print and lithograph 5 : 

‘signed J includes marked, when the person making the‘signed: 


1 6 Bom. 54. 

3 ‘ decree * accordingly includes an 
order dismissing an appeal as barred 
by limitation, 7 All. 42 : 9 Bom. 452 : 
an order rejecting an application to 
sue as a pauper and striking the case 
off the Court’s file, 9 All. 129: an 
order under sec. 381 dismissing a 
suit for failure by the plaintiff to fur¬ 
nish security for costs, 8 All. 108: 
an order under sec. 396 declaring the 
rights of the parties in a partition suit, 
but leaving their shares to be deter¬ 
mined in executing the decree, 12 Cal. 
273 : an order rejecting an applica¬ 
tion under sec. 93 of the Bengal 
Tenancy Act, 1885, 14 Cal. 313. 

3 Nor is a decree that the defen¬ 
dant B is liable to pay half of what¬ 

ever sum C might certify to be due, 
and reserving further consideration 
when the plaintiff.! should produce 

C”s certificate, 9 Bom. 184. 195. 


The following orders have been 
ruled not to be ‘decrees’:— Award, 
or Agreement to refer, directing or 
refusing filing of an, 2 All. 471 ; 5 
All. 333 J 6 All. 186. Certificate 
that case is fit for appeal to Queen in 
Council, granting or refusing, 1 Cal. 
102 ; 7 ^ a k 339 * Deciding on settle¬ 
ment of issues that a hibbanama relied 
on by a party is invalid, 4 Cal. 531. 
Dismissing suit where summons not 
served, 9 Cal. 163. Inspection of 
documents, 9 Bom. H. C. 39$. R e . 
straint of proceedings iu former puit, 
refusing, 2 Hyde, 212. Review of 
judgment, dismissing, 4 Ben. A. C. 
J. io. Withdrawal of suit, allowing, 
6 All. an. 

4 or a share in such decree, 5 Cal. 
593. 

3 This definition was inserted with 
y| ew of encouraging printing in 


a 

legal proceedings. 

H h 3 
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judgment: 
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mark is unable to write his name; it also includes stamped 
with the name of the person referred to 1 : 9 

‘ foreign Court 3 means a Court situate beyond the limits of 
British India and not having* authority in British India nor 
established by the Governor General in Council ~: 

c foreign judgment 3 means the judgment 3 of a foreign 
Court: 

c public officer y means a person falling under any of the 
following descriptions (namely): — 
every Judge; 

every covenanted servant of Her Majesty; 
every commissioned officer in the military or naval forces 
of Her Majesty while serving under Government; 

every officer of a Court of Justice whose duty it is, as such 
officer, to investigate or report on any matter of law or fact, 
or to make, authenticate or keep any document, or to take 
charge or dispose of any property, or to execute any judicial 
process, or to administer any oath, or to interpret, or to pre¬ 
serve order in the Court, and every person specially authorised 
by a Court of Justice to perform any of such duties; 

every person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement; 

every officer of Government whose duty it is, as such 
officer, to prevent offences, to give information of offences, to 
bring offenders to justice, or to protect the public health, 
safety or convenience ; 

every officer whose duty it is, as such officer, to take, 
receive, keep or expend any property on behalf of Govern¬ 
ment, or to make any survey, assessment or contract on 
behalf of Government, or to execute any revenue-process, or 
to investigate, or to report on, any matter affecting the 



1 i.e. in the subsequent sections of 
this Code as being required to sign or 
verify certain documents, 3 All. 575. 
He nay use a stamp even though he 
can write his name ( ibid .). The use of 
a seal capable of producing an impres¬ 
sion of the name and title of the person 
using it i9 common among Natives of 
rank. Hence the last twelve words 
of this clause. 


2 The English Courts (other than 
the Judicial Committee of the Privy 
Council, which has ‘authority in 
British India’) are with regard to 
the Courts in India as much foreign 
courts as the courts of France or any 
other country, 8 Bom. 574, and see 
. L. R„ 1 I. A. 385. 

8 litetius 1 decree 1 : see the defini¬ 
tions, p. 467. 
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iary interests of Government, or to make, authenticate 
of keep any document relating to the pecuniary interests 
of Government, or to prevent the infraction of any law 
for the protection,of the pecuniary interests of Government, 
and every officer in the service or pay of Government, or 
remunerated by fees or commission for the performance of 
any public duty 1 . 

And in any part of British India in which this Code ‘Govern- 
operates, € Government 3 includes the Government of India 2 ment ' 
as well as the Local Government 3 . 


<SL 


3 . The enactments specified in the first schedule hereto Enact- 
annexed are hereby repealed to the extent mentioned in the repealed, 
third column thereof. But all notifications published, de¬ 
clarations and rules made, places appointed, agreements filed, 
scales prescribed and forms framed under any such enactment, 
shall, so far as they are consistent with this Code, be deemed 
to be respectively published, made, appointed, filed, prescribed 
and framed hereunder. 

And when in any Act, Regulation or notification passed or References 
issued prior to the day on which this Code comes into force, ^ c tJ e ' 10US 
reference is made to Act No. VIII of 1859, Act No. XXIII 
of 1861, or the c Code of Civil Procedure/ or to Act No. X of 
1877, or to any other Act hereby repealed, such reference 
shall, so far as may be practicable, be read as applying to this 
Code or the corresponding part thereof. 

Save as provided by section 99 a, nothing herein contained Saving of 
shall affect any proceedings prior to decree in any suit insti- in- 

tuted or appeal presented before the first day of June, 1882 4 , stituted 
or any proceedings after decree that may have been com- jm^iSsV 
menced and were still pending at that date 5 . 

Every appeal pending on the twenty-ninth day of J uly, Appeals 
1879 6 , which would have lain if this Code had been in force on 
the date of its presentation, shall be heard and determined as 1879. 

1 This includes the Official Trustees 9 Act I of 1 363 , gee. 2, cl. (9). 
appointed under Act XVII of 1864, 3 ( * . 

7 Cal. 499 ; and the Administrators * The day on which the Code camo 
General ; and see 7 Ben. 446; but it into force. 

would not include a municipal com- 5 3 Born. 1 1 *0111287, 294. 

misBioner or any other person com- 6 The day 051 " 1C 1 * (1 

prised in ill© l’enal Code, sec. 21,cl. 10. 1879 waS P a5Sec * 



Saving of 
certain 
Acts affect¬ 
ing Central 
Provinces, 
Burma, 
Panjab and 
Oudli. 


Sections 
extending 
to Provin¬ 
cial Small 
Cause 
Courts. 
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if this Code had been in force on such date; and every order 
passed before the same day, purporting to transfer a case to a 
Collector under Act No. X of 1877, section 320, and every 
notification published before the same day, purporting to be 
issued under Act No. X of 1877, section 360, shall be deemed 
to have been respectively passed and issued in accordance 
with law. 

4 . Save as provided in the second paragraph of section 3, 
nothing herein contained shall be deemed to affect the follow¬ 
ing enactments (namely):— 

The Central Provinces Courts Act, 1865 *: 

The Burma Courts Act, 1875 : 

The Panjab Courts Act, 1877 2 : 

The Oudh Civil Courts Act,. 1879 : 
or any law heretofore or hereafter passed under the Indian 
Councils Act, 1861, by a Governor or a Lieutenant-Governor 
in Council, prescribing a special procedure for suits between 
landholders and their tenants or agents, 

or any law heretofore or hereafter passed under the Indian 
Councils Act, 1861, by a Governor or a Lieutenant-Governor 
in Council, providing for the partition of immoveable pro¬ 
perty 3 . 

And where under any of the said Acts concurrent civil 
jurisdiction is given to the Commissioner and the Deputy 
Commissioner, the Local Government may declare which of 
such officers shall, for the purposes of this Code, be deemed to 
be the District Court. 

5 . The chapters and sections of this Code specified in the 
second schedule hereto annexed extend (so far as they are 
applicable) to Courts of Small Causes constituted under Act 
No. XI of 1865 4 , and to all other Courts (other than the 
Courts of Small Causes in the towns of Calcutta, Madras and 
Bombay) exercising the jurisdiction of a Court of Small 
Causes. The other chapters and sections of this Code do not 
extend to such Courts. 

1 Now to be construed as referring 8 T 3 ^ 22 3 - 

to the Central Provinces Civil Courts 4 To bo construed as referring to 

Act 1885 (Act XVI of 1885, sec. 1). th*6 Ttovh ■ ll8e Court3 

3 See now Act XVIII of 1884. Act > 1887 ^ 1X of l88 ?' 80c - cl. 3). 



MiNisr^ 



SAVINGS OF CERTAIN LAWS. 


471 


<SL 


Nothing- in this Code affects the jurisdiction or pro¬ 
cedure— 

( a ) of Military Courts of Request 1 ; 

(//) [j repealed by Act VIII of 1887] ; 

(c) of Village Munsifs or Village Panchayats under the 
provisions of the Madras Code 2 ; or 

(d) of the Recorder of Rangoon sitting as an Insolvent 
Court in Rangoon, Maulmain, Akyab or Bassein 3 ; 

or shall operate to give any Court jurisdiction over suits of 
which the amount or value of the subject-matter exceeds the 
pecuniary limits (if any) of its ordinary jurisdiction. 


Saving of 
jurisdiction 
and pro¬ 
cedure of ' 
certain 
Courts. 


7 . With respect to 

(a) the jurisdiction exercised by certain jdgirdars and other Saving of 

authorities invested with powers under the provisions of Bombay 
Bombay Regulation XIII of 183° anc ^ ^°* la ' v3 ‘ 

in the cases therein mentioned, and 

(b) cases of the nature defined in the enactments specified 
in the third schedule hereto annexed, 

the procedure in such cases, and in the appeals to the Civil 
Courts allowed therein, shall be according to the rules laid 
down in this Code, except where those rules are inconsistent 
with any specific provisions contained in the enactments 
mentioned or referred to in this section. 


8. Save as provided in sections 3, 25* 86, 223, 225, 3^> Presidency 
and chapter XXXIX, and by the Presidency Small Cause 
Courts Act, 1882 4 , this Code shall not extend to any suit or Courts, 
proceeding in any Court of Small Causes established in the 
towns of Calcutta, Madras and Bombay *. 


1 44 & 45 Vic. c- 58. ». 148-150- 
They exist only where any part of Her 
Majesty’s regular forces is serving hi 
Indiabeyond the jurisdiction of a Court 
of Small Causes. * India’ here is defined 
{ibid. 8 .190, cl. 21) as ' any territories 
the government of which is vested in 
Her Majesty by or in pursuance of 
21 & 22 Vic. c. 106, and also any ter¬ 
ritories in Tndia under the dominion 
of any native prince or princes.’ The 


Indian laws relating to military Courts 
of Requests were repealed by ActVIII 
of 18S7. 

2 Mad. Regs. 4 of 1816, 5 of 1816, 
and 12 of 1816. 

* Act XVII of 1875, sec. 66. 

* Act XV of 1882. 

6 Yhe rest of this section was re¬ 
pealed by Act XV of 1882, sec. 2 ; 
6 Mad. 43 l * 
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9 . This Code is divided into ten Parts as follows :— 

The first Part: Suits in General. 

The second Part.: Incidental Proceedings. 

The third Part: Suits in Particular Cases. 

The fourth Part: Provisional Remedies. 

The fifth Part: Special Proceedings. 

The sixth Part: Appeals. 

The seventh Part: Reference to and Revision by the High 
Court. 

The eighth Part: Review of Judgment. 

The ninth Part: Special Rules relating to the Chartered 
High Courts. 

The tenth Part: Certain Miscellaneous Matters. 
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PART I. 

OF SUITS IN GENERAL. 


CHAPTER I. 


OF TUB JURISDICTION OF THE COURTS AND RES JUDICATA. 


10 . No person shall, by reason of his descent or place of Noexemp- 

birtli, be in any civil proceeding' exempted from the juris- t i tsce m or 
diction of any of the Courts. birth. ° f 

11 . The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil nature suits unless 


1 Thus the Courts have entertained 
the following suits: suit to declare 
the plaintiff's right to be restored to 
his caste, 7 Suth. Civ. R. 299: suit 
to declare that an alleged Hindi! mar¬ 
riage is invalid, 6 Ben. 243: suits 
between Hindiis for divorce or for 
restitution of conjugal rights, ibid. 
252 : 4 N. W. P. 109: suit for break¬ 
ing a curdpot in a temple on a certain 
day, 9 Bom. H. C. 413 and many 
others. But they have refused to 
entertain the following declaratory 
suits : suit for a declaration that the 
plaintiff is a member of a Hindu 
society from which he has been ex¬ 
cluded, such exclusion neither de¬ 
priving him of caste, nor affecting 
any right of property, 3 Ben. App. 
Civ. 91 : suit for a declaration that 
the plaintiff is entitled to be sum¬ 
moned to all marriages, and to 
receive a present of pdn from the 
members of a particular community 
(S.D.A. 1854,p.1850): or to offerings 
made by jajmans to family priests, 
S. D. A. 1852, p. 398 ; 1 Hay, 365 » 5 
Suth. Civ. R. 225 : or to a mere dignity 
unconnected with any emoluments i % 2 
Bom. 476: 6 Bom. 119): and the 
following suits for damages:— for 
loss of honours and voluntary offer¬ 
ings at a temple, 5 Mad. 313: for 
intrusion on an officer to which no 
fees were of right appurtenant (2 
Bom. 470 : 7 Mad. 91) ; for not offer¬ 


ing food to an idol (6 Bom. 122): 
against a magistrate acting judicially 
and with jurisdiction, though care¬ 
lessly and irregularly (7 Ben. 449) : 
aDd the following suits for specific 
performance of alleged obligations: 
to compel a Hindti widow to adopt a 
son (19 Suth. 127: 7 Cal. 288: 7 
Moo. I. A. 206): to compel hereditary 
priests of a temple to put certain 
ornaments on the god’s image on cer¬ 
tain days, 5 Bom. 83: to compel 
Hindtis against their will to invite 
other Hindtis to their houses or their 
entertainments, 6 Ruth. Civ. R. 325. 
So the Courts have rejected a suit by 
one puroliit against another purohit 
for interfering with an alleged exclu¬ 
sive right of performing ceremonies at 
a certain place, Marshall, 161, and see 
the case in 3 Moo. I. A. 198 ; and 
suits against barbers to compel them 
to shave the plaintiffs (Sadr Decisions, 
1854, p. 465), or to pare their nails 
(1 Suth. Civ. R. 352, col. 1). For other 
cases in which a suit was held not ‘ of 
a civil nature,’ see 7 Mad. 91, and 
supra, p. 391. A suit is ; ot maintain¬ 
able to establish a right to a mere 
dignity unconnected with any fees, 
profits or emoluments, 6 Bom. 121, 
following 2 Bom. 476 and a decision 
of the Privy Council in 3 Moore, 
I A. 198- A suit by a temple servant 
for damages for omitting to make a 
daily offering of rice and cake to the 


\ 
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excepting suits of which their cognisance is barred 1 by any 
enactment for the time being in force. 

Explanation .—A suit in which the right to property 2 or 
to an office is contested is a suit of a civil nature, notwith¬ 
standing that such right may depend entirely on the decision 
of questions as to religious rites or ceremonies 3 , 



Plea of 12 . Except where a suit has been stayed under section 20, 
suit dm ^ ^ ie Court shall not try any suit in which the matter in issue 
is also directly and substantially in issue in a previously 
instituted suit for the same relief between th6 same parties, 
or between parties under whom they or any of them claim, 
pending in the same or any other Court, whether superior 
or inferior, in British India having jurisdiction to grant 
such relief, or in any Court beyond the limits of British 
India established by the Governor General in Council and 
having like jurisdiction, or before her Majesty in Council 4 . 

Explanation .—The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying 
a suit founded on the same cause of action 5 . 


Bes judi¬ 
cata. 


13 . No Court shall try any suit 6 or issue 7 in which the 


idol will not lie, unlesB indeed lie sues 
aa representing the idol, 6 Bom. 122. 

1 i. e. expressly barred. Giving a 
concurrent remedy (see e. g. sec. 318) 
does not bar a suit for possession by a 
purchase at an execution-sale, 14 Cal. 
645. 

3 In 7 Bom. 329, the Court ad¬ 
judicated on the right of exclusive 
worship of an idol in a sanctuary set 
up by a caste. Hindti idols are pro¬ 
perty, 4 Mad. 315 ; and see 2 Mad. 62. 
The right to perform the worship of 
an idol is ‘property,’ 3 Cal. 390, 391. 

8 ‘The members of a sect are en¬ 
titled, subject to the rules made by 
the duly constituted authorities of 
the sect, to take part in its public 
worship ; and if any member is wrong¬ 
fully prevented from so doing, he is 
eniitledto relief from the Civil Courts,’ 
6 Mad. 153. The words * or tenets’ 
should be added to the explanation, 5 
Mad. 318. 

* As to the plea of lis alibi P en ’ 


dens, see Daniell’s Chan. Practice, 6th 
edition, i. 459 : Story, Equity Plead¬ 
ings, secs. 736-744. 

5 Story, Equity Pleadings, sec. 741. 
It follows, therefore, that the ex¬ 
istence of a decree of a foreign Court 
is no bar to the execution of a decree 
of a Court in British India, even 
though the cause of action in both 
suits bo the same, 7 Cal. 82, where the 
foreign decree had been obtained in 
C h and e to a gore on the basis of the 
decree of a British Indian Court. 

6 i. e. such a matter as might have 
formed the subject of a separate suit 
independently of the special provi¬ 
sions of the Code, such as sec. 45, per 
Mahmud J. ; 7 All. 252. This does 
not apply to proceedings on execution, 
3 All. 185 : and see 11 Bom. 114. 

T The answer of re* judicata is ad¬ 
missible to estop a defendant from de¬ 
fence as well as a plaintiff from at¬ 
tack, 6 Bom. 485; so in England 
Out ram v. Moretcovd, 3 East, 346.365. 
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and substantially in issue lias been directly 
and substantially in issue in a former suit 2 between the 
same parties, or between parties under whom they or any 
of them claim 3 , litigating 1 under the same title, in a Court 
of jurisdiction competent 4 to tiy such subsequent suit 5 or 
the suit in which such issue has been subsequently raised, 
and has been heard and finally decided G by such Court. 

Explanation 7 .—The matter above referred to must in the 
former suit have been alleged by one party and either denied 
or admitted, expressly or impliedly, by the other. 

Explanation II .—Any matter which might and ought 7 to 
have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and sub¬ 
stantially in issue in such suit 8 . 



( 


atter 1 directly 


1 Tlie Madras High Court has 
limited this to matters of fact, 5 
Mad. 304. But see 4 All. 55 (con¬ 
struction of bond). It is the * matter 
in issue * (Evidence Act, sec. 3), not 
the f subject-matter * of the suit that 
forms the essential test of res ju¬ 
dicata, 4 All. 5S. 

3 i.e. a former civil suit. The 
judgment of a criminal court will not 
operate as a bar, 4 All. 99. Nor will 
a decision in former execution pro¬ 
ceedings, 3 All. 141. That decisions 
by revenue courts do not make a 
matter in issue res judicata, see 3 
All. 521. But see 5 All. 2S0: and 9 
All. 388. As to judgmentsin rent-suits, 
6 Cal. 406 ; and see 12 Cal. 563, 580. 

3 8 All. 91. 

4 i. e. to try and dispose of the suit 
or issue on account of its nature ‘ with 
conclusive effect,’ otherwise the higher 
jurisdiction provided by the Code 
would be excluded by the lower, 9 
Bom. 81: 8 Mad. 83. And the com¬ 
petence must exist at the time when 
the first suit was brought, 10 Cal. 
697: 11 Cal. 157. 

5 9 Cal. 439, following Sir B. 
Peacock in 8 Suth. Civ. R. 175 : II 
Cal. 301: S. C. L. R., 9 I. A. 204. 

6 These words apply, not to the ex¬ 
pression of opinion in the judgment, 


but to what has been decided by the 
decree, 4 Mad. 136. A suit dis¬ 
missed on the ground of e uncer¬ 
tainty,’ 9 All. 155, or of multi¬ 
fariousness, or for failure to appear, is 
not ‘finally decided,’13 Ben. App. 
37: 6 Bom. 482. Nor is a suii 
against A and B for a joint jama, 
when dismissed on the ground that 
the jama is several, Marshall, 418. 
But where a decree is passed in 
accordance with a compromise, see 
see. 175 infra. 

7 5 Bom. 594. 

8 10 Bom. H. C. 393 : 3 All. 189 : 
4 All. 22. Explanation II must be 
taken to refer to the title litigated 
in the former suit as contra-dis¬ 
tinguished from the relief claimed. 
Where several independent grounds 
of action are available, a party is not 
bound to unite them all in one suit, 
though he is bound to bring before the 
Court all grounds of attack available 
to him with reference to the title 
which is made the ground of action, 
per Muttus^mi Ayydr J., 7 Mad. 265. 
Explanation II iB not intended to 
enable a party to treat a point as 
having been decided in his favour in 
a former suit, which was in fact not 
so decided. It applies to a case 
where tho defendant had a defence 
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Explanation III .—Any relief claimed in the plaint, 
is not expressly granted by the decree, shall, for the purpose 
of this section, be deemed to have been refused 1 . 

Explanation IV .—A decision is final within the meaning of 
this section when it is such as the Court making it could not 
alter (except on review) on the application of either party 2 or 
reconsider of its own motion. A decision liable to appeal 
may be final within the meaning of this section until the 
appeal is made 3 . 

Explanation V .—Where persons litigate bond fule in respect 
of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purpose of this 
section, be deemed to claim under the persons so litigating 4 . 

Explanation VI .—Where a foreign judgment is relied on, the 
production of the judgment duly authenticated is presumptive 
evidence that the Court which made it had competent juris¬ 
diction, unless the contrary appear on the record; but such pre¬ 
sumption may be removed by proving the want of jurisdiction. 



When 

foreign 

judgment 

no bar to 

suit in 

British 

India. 


14 , No foreign judgment shall operate as a bar to a suit 
in British India— 

( a ) if it has not been given on the merits of the case J : 

'(£) if it appears on the face of the proceedings to be 
founded on an incorrect view of international law or of any 
law in force in British India: 


which he might if he had so pleased 
and ought to have brought forward, 
but he did not do so and the suit was 
decided against him. Then he is as 
much bound by the adverse decree as 
if he had set up the defence, and he is 
equally estopped from setting up the 
defence in any future suit under 
similar circumstances, 5 Cal. 925, per 
Garth C.J. 

1 This applies to relief claimed 
which the Court is bound to grant 
with reference to the matters directly 
and substantially in issue, 4Mad. 310. 

2 An ex } arte decree is not 4 final ’ 
so long as it is open to the Court, on 
the application of the partios, to 
modify it, 7 Cal. 25. 

8 Everything that should have the 
authority of res judicata is and ought 


to be subject to appeal, Savigny, cited 
7 Bom. 4 66. 

4 10 Mad. 223. This explanation 
does not refer to bona fide defences 
but to bona fide claims, 6 Mad. 121. 

It is not limited to suits under 
sec. 30, 2 Mad. 332. It only applies 
to cases where several different persons 
claim an easement or other right by 
one common title, as for instance 
where the inhabitants of a village 
claim by custom right of pasturage 
over the same tract of land, or to take 
water from the same spring or well, 

6 Cal. 54, referring to Arlett v. Ellis , 

7 B. & C. 346, and Blewitt v. Tregou- 
ning, 3 A. & E 554. See also 8 
Mad. 496 : io Mad. 82:6 Cal. 33. 

» The Delia , I Prob. Div. 393 } aiu i 
see 4 Mad. 359, where an ex parte 
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c) if it is in the opinion of the Court before which it is 
produced contrary to natural justice 1 : 

(d) if it has been obtained by fraud 2 : 

(e) if it sustains a claim founded on a breach of any law in 
force in British India 3 . 


CHAPTER II. 


OF THE PLACE OF SUING. 


15 . Every suit shall be instituted in the Court of the lowest Court in 

grade competent 4 to try it 5 . instituted 

16 . Subject to the pecuniary or other limitations prescribed Suits 
by any law, suits 

(а) for the recovery of immoveable property 6 , 

( б ) for the partition of immoveable property, 

(c ) for the foreclosure or redemption of a 

immoveable property, 


instituted 
where sub¬ 
ject-matter 
situate. 


mortgage 


of 


decree was given at Malie against a 
native of British India on a cause of 
action arising in British India. 

1 This would enable the Court to 
disregard a foreign judgment in cases 
in which, by a faulty or irregular 
procedure, the defendant had not been 
allowed the opportunity of fairly de¬ 
fending the suit, 4 Mad. 365. That 
the validity and service of summonses 
etc. alleged to have emanated from a 
foreign court must be strictly proved, 
see 11 Bom. 241. That a decree on a 
foreign judgment must be executed 
according to the rules and procedure 
of British Indian Courts, see 2 Mad. 
337 , where a decree against A per¬ 
sonally for the full amount due on a 
French judgment against his deceased 
father was limited to the assets of the 
deceased. That a call-order made by 
the Court of Chancery in England 
upon a contributory of a company 
registered in England and being 
wound up under the authority of that 
Court is treated by the Indian Courts 
as a foreign judgment, see 8 Bom. 
H. C., O. C. J. 200. 

3 See 4 Suth. Civ. R. 108 ; 15 ibid. 


500. As to the meaning of f fraud * see 
supra, Vol. I. pp. 9S n. 2, 555. 

3 See the English decisions on the 
subjects dealt with by this section in 
Smith’s Leading Cases, 9th ed. pp. 
868-882, and Piggott’s Foreign Judg¬ 
ments, 2nd ed. pp. 106—175. 

4 i. e. having jurisdiction with 
reference to the pecuniary value and 
nature of the suit, 7 All. 239. The 
corresponding section of the Code of 
1859 does not affect the jurisdiction 
of a Subordinate Judge to try a suit 
wherein are joined several causes of 
action the cumulative value of which 
exceeds rs. 1000, although, if several 
suits had been brought on these several 
causes, such suits must have been in¬ 
stituted in the Munsifs Court, 6 Cal. 6. 

5 This provision is a rule of pro¬ 
cedure, not jurisdiction. It is impera¬ 
tive on the suitor, and intended to 
prevent the Court of the higher 
grade from being over-crowded with 
suits. But such Court is not bound 
to take advantage of it, 7 All. 234, 
2 jjo. And see sec. 331 infra. 

6 See the definition of immoveable 
property , supra, Vol. I. p. 487. 



Suita 
instituted 
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(d) for the determination of any other right to or interest 
in immoveable property 1 2 , 

(, e ) for compensation for wrong to immoveable property, 

(f) for the recovery of moveable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of 
whose-jurisdiction the property is situate: 

Provided that suits to obtain relief respecting, or compensa¬ 
tion for wrong to, immoveable property held by or on behalf of 
the defendant may, when the relief sought can be entirely 
obtained through his personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of 
whose jurisdiction he actually * and voluntarily resides, or 
carries on business, or personally works for gain. 

Explanation .—In this section 'property - ' means property 
situate in British India 3 . 


17 . Subject to the limitations aforesaid, all other suits 
shall be instituted in a Court within the local limits of whose 
jurisdiction— 

(a) the cause of action 4 * * * * 9 arises, or 

(b) all the defendants, at the time of the commencement of 


1 That a suit to follow the pur¬ 
chase-money of land on which the 
plaintiff had a mortgage and which 
has been taken up under the Land 
Acquisition Act, does not come under 
clause ( d) t see 6 Mad. 3*14, and com¬ 
pare In re Steieai t's Trusts, 22 L. J., 
N. S. Chan. 369. 

2 A suit therefore will not lie in a 

British Indian Court for land situate 

in a Native State (2 Mad. H. C. 437', 
and consent of parties cannot give 
jurisdiction in such cases, 9 Bom. 

H. C. 2 -j 2. Whether a Court will 

decree the sale of mortgaged land 

situate in British India, but outside 

its jurisdiction, see 9 Bom. II. C. 12 ; 

9 Ben. 171. 

* This section does not apply to the 
High Court in the exercise of its 
original civil jurisdiction, sec. 638, 
infra. 


4 i. e. according to the High Court 
at Madras, the whole cause of action, 
including every fact necessary to the 
maintenance of the action, 3 Mad. 
H. C. 384. But the Allahabad High 
Court holds that here ‘ cause of action * 
does not mean 1 whole cause of action/ 
but includes material part of the cause 
of action, 4 All. 425, and ^ee 13 Ben. 
461, 14 Ben. 367. A suit for compen¬ 
sation for breach of contract may ac¬ 
cordingly be brought cither at the 
place where the contract was made and 
the defendant’s obligation established, 
or where performance was to be had 
and breach occurred, 5 All. 279, 280. 
The English Courts have ruled that iu 
the C. L. P. Act, 1852, sec. 18, ‘cause 
of action 1 means, not the whole cause 
of action, i.e. contract and breach, but 
f the act on the part of the defendant 
which gives the plaintiff his cause of 


miSfyy 


C IT AFTER II. PLACE OF SUING. 479 

it, actually and voluntarily reside \ or carry on business, 
or perso tally work for gain; or 

(e) any of the defendants, at the time of the commencement 
of the suit, actually and voluntarily resides 1 , or carries on 
business, or personally works for gain : provided that either 
the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as 
aforesaid, acquiesce in such institution. 

Explanation I .—Where a person has a permanent dwelling 
at one place and also a lodging at another place for a temporary 
purpose only, he shall be deemed to reside 1 at both places in 
respect of any cause of action arising at the place where he 
has such temporary lodging. 

Explanation II .—A Corporation or Company shall be deemed 
to carry on business at its sole or principal office in British 
India or, in respect of any cause of action arising at any place 
where it has also a subordinate office, at such place. 




Illustrations . 


(а) A is a tradesman in Calcutta. B carries on business in 
Delhi. B } by his agent in Calcutta, buys goods of A, and requests 
A to deliver them to the East Indian Railway Company. A 
delivers the goods accordingly in Calcutta. A may sue B for the 
price of the goods either in Calcutta, where the cause of action has 
arisen, or in Delhi, where B carries on business. 

( б ) A resides at Simla, B at Calcutta, and C at Delhi. A, B 
and C being together at Benares, B and C make a joint promissory- 
note payable on demand, and deliver it to A. A may sue B and 0 
at Benares, where the cause of action arose. He may also sue them 
at Calcutta, where B resides, or at Delhi, where C resides; but in 
each of these cases, if the non-resident defendant objects, the suit 
cannot he maintained without the leave of the Court*. 


10 In suits for compensation for wrong done to person or Suits for 
moveable property, if the wrong was done within the local compen^ 

complaint ’ (Jackson v. Spittall, L. 466), * it never can be contended that “ ‘° U ° r 


B., 5 C. P. 542 : Vaughan v. Weldon, 
L.R.,ioC. P. 47). 

1 This is to he construed broadly, 
so as to prevent a debtor from evading 
the claims of his creditors, 6 Bom. 

102 . As to the moaning of‘residence 

and dwelling-place, see i All. 51- The 
residence intended is not an exclusive 
residence, see L. R., 1 I. A. 396, 397 
(a case as to a condition'. Ab Lord 
Kenyon said {Hex v. taryent, 5 T. R- 


in order to constitute a residence in 
any place, it is necessary to reside any 
given number of days, or even any 
great part of the year. It happens 
perpetually that persons have different 
places of abode, in some of which they 
reside more or less, as suits their con¬ 
venience. 

a This section does not apply to the 
High Court in the exercise of its ori 
u-iiial civil jurisdiction, sec. 638, infra. 
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limits o£ the jurisdiction of one Court and the defendant 
resides, or carries on business, or personally works for gain, 
within the local limits of the jurisdiction of another Court, 
the plaintiff may at his option sue in either of the said' Courts. 


<SL 


Illustrations .* 

(a) A , residing in Delhi, beats B in Calcutta. B may sue A 
either in Calcutta or in Delhi. 

(b) A, residing in Delhi, publishes in Calcutta statements 
defamatory of B. B may sue A either in Calcutta or in Delhi. 

(c) A, travelling on the line of a railway company whose 
principal office is at Howrah, is upset and injured at Allahabad by 
negligence imputable to the company. He may sue the company 
either at Howrah orr at Allahabad. 


19 . If the suit be to obtain relief respecting, or compen¬ 
sation for wrong to, immoveable property situate within the 
limits of a single district, but within the jurisdiction of 
different Courts, the suit may be instituted in the Court within 
whose jurisdiction any portion of the property is situate: 
provided that', in respect of the value of the subject-matter of 
the suit, the entire claim be cognisable by such Court. 

If the immoveable property be situate within the limits of 
different districts, the suit may be instituted in any Court, 
otherwise competent to try it, within whose jurisdiction any 
portion of the property is situate 1 . 

20. If a smt which may be instituted in more than one 
Court is instituted in a Court within the local limits of w T hose 
jurisdiction the defendant or all the defendants does not or do 
not actually and voluntarily reside, or carry on business, or 
personally work for gain, the defendant .or any defendant may, 
after giving notice in writing to the other parties of his 
intention to apply to the Court to stay proceedings, apply to 
the Court accordingly; 

and if the Court, after hearing such of the parties as desire 
to be heard, is satisfied that justice is more likely to be done 
by the suit being instituted in some other Court, it may stay 
proceedings either finally or till further order, and make such 
order as it thinks fit as to the costs already incurred by the 


parties or any of them. 

1 And tlie Court, if it decrees the 
sale of the whole property, may order 
such sale to be made, 8 Cal. 703 : 14 


Cal. 661. Section 19 does not apply to 
the High Court in the exercise of its 
original civil jurisdiction, aec.638,infra. 
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In such case, if the plaintiff so requires, the Court shall 
return the plaint with an endorsement thereon of the order 
staying* proceedings. 

Every such application shall be made at the earliest possible Applica- 
opportunity, and in all cases before the issues are settled; and toTe^mde. 


any defendant not so applying shall 
acquiesced in the institution of the suit l . 


be deemed to have 


21 . Where the Court, under section 20, stays proceedings. Remission 
and the plaintiff re-institutes his suit in another Court, the wheres"/^ 
plaint shall not be chargeable with any court-fee: provided instituted 
that the proper fee has been levied on the institution of the Court 
suit in the former Court, and that the plaint has been returned 
by such Court. 


22 . Where a suit may be instituted in more Courts than Procedure 
one, and such Courts are subordinate to the same appellate in 
Court, any defendant, after giving notice in writing to the which suit 
other parties of his intention to apply to such Court to SStuted m 
transfer the suit to another Court, may apply accordingly; 

and the appellate Court, after hearing the other parties, if appellate 
they desire to be heard, shall determine in which of the Courfc - 
Courts having jurisdiction the suit shall proceed 2 . 

23 . Where such Courts are subordinate to different appel- Procedure 
late Courts, but are subordinate to the same High Court, anv where the ? 
defendant, after giving notice in writing to the other parties subordiu- 
of his intention ta apply to the High Court to transfer the at01 , 

suit to another Court having jurisdiction, may apply accord¬ 
ingly. If the suit is brought in any Court subordinate to a 
District Court, the application, together with the objections, 
if any, filed by the other parties, shall be submitted through 
the District Court to which such Court is subordinate. The 
High Court may, after considering the objections, if any, of 
the other parties, determine in which of the Courts having 
jurisdiction the suit shall proceed 3 . 


1 6 Mad. 349. Sec. 20 contains the 
only provision in the Code for staying 
proceedings. There is no express power 
to stay frivolous or vexatious suits, as 
there is in England under Order xxv. 
r. 4. 


2 The order for transfer will not be 
made unless the suit is brought in 
R Court having jurisdiction, 9 All. 191, 
approving of 6 Cal. 30. 

8 This is intended to provide for 
those cases where on the ground of 
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24 . Where such Courts are subordinate to different High 
Courts, any defendant may, after "giving notice in writing 
to the other parties of his intention to apply to the High 
Court within whose jurisdiction thp Court in which the suit 
is brought is situate l , apply accordingly. 

If the suit is brought in any Court subordinate to a Dis¬ 
trict Court, the application, together with the objections, if 
any, filed by the other parties, shall be' submitted through 
the District Court to which such Court is subordinate; 

and such High Court 2 shall, after considering the objections, 
if any, of the other parties, determine in which of the several 
Courts having jurisdiction the suit shall proceed 3 . 



Transfer of 25 , The High Court or District Court may, on the appli¬ 
cation of any of the parties, after giving notice to the parties 
and hearing such of them as desire to be heard, or of its 
own motion without giving such notice, withdraw any suit, 
whether pending in a Court of first instance or in a Court of 
appeal subordinate to such High Court or District Court, 
as the case may be, and try 4 the suit itself, or transfer it 
for trial to any other such subordinate Court competent 6 to 
. try the same in respect of its nature and the amount or value 
of its subject-matter °. 


expense or convenience or some other 
good reason the Court thinks the place 
of trial ought to be changed. A defen¬ 
dant desiring a transfer ought clearly 
to explain by petition and affidavit 
the nature of the claim and defence, 
the issues, the evidence required, and 
then satisfy the Court that the change 
is desirable, 9 Cal. 980. 

1 that the Buit may be transferred 
to another Court having jurisdiction 
but subordinate to another High 
Court. 

51 i.e. the High Court mentioned in 
the first clause of this section. 

3 In 5 All. 60 it was held that this 
section does not empower a High Court 
to transfer a suit instituted within its 
own jurisdiction to the jurisdiction of 
another High Court, but only to declare 
in which Court a suit shall proceed 
and, if necessary, to stay all further 


proceedings within its own jurisdiction. 
If this had been the intention of the 
legislature, it would surely have given 
express power to stay proceedings, as 
in secs. 20, 476. 

4 Unless the evidence is retaken 
there is no trial, 7 All. 342. 

8 i.e. having jurisdiction, 7 All. 

339 - 

6 An order under this section trans¬ 
ferring a suit in which an appeal 
would lie from the decree made 
therein is not subject to revision 
by the High Court, 6 All. 233. The 
High Court cannot under this section 
transfer an appeal unless the Court 
from which the transfer is sought to 
be made has jurisdiction to hear the 
appeal, 6 Cal. 30. 

Section 25 is applicable to cases of 
winding-up companies, 9 All. 182. 
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or the purposes of this section, the Courts of Additional 
and Assistant Judges shall be deemed to be subordinate to the 
District Court. 

The Court trying any suit withdrawn under this section 
from a Court of Small Causes shall, for the purposes of such 
suit, be deemed to be a Court of Small Causes. 
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CHAPTER III. 

OF PARTIES AND THEIR APPEARANCES, APPLICATIONS 
AND ACTS. 


26 . All persons may be joined as plaintiffs in whom the Persons 
right to any relief claimed is alleged to exist, whether jointly 1 , joined 
severally 2 or in the alternative 3 in respect of the same cause ^plain- 
of action 4 . And judgment may be given for such one or 
more of the plaintiffs as may be found to be entitled to relief, 
for such relief as he or they may be entitled to, without any 
amendment. But the defendant, though unsuccessful, shall 


1 9 All. 486. 

2 Thus where eight trustees of a 
charity brought an action for a libel 
contained in a letter written by the 
defendant, it wa3 held in England that 
they might rightly join, though no 
joint injury was shown, Booth v. 
Briscoe , 2 Q. B. D. 496. Each had a 
separate right to sue arising out of 
the same cause of action. But in 1 1 
Cal. 524, where thirteen deserters 
committed to jail under one warrant 
and for the same offence jointly sued 
Hie gaoler for wrongful detention after 
the expiry of their term of imprison¬ 
ment, the plaint was taken off the 
file, because * the causes of action, 
though similar in nature, were in fact 
distinct and separate.* This decision 
ignored the word ‘severally* and 
6eem8 erroneous. 

The Madras High Court once said 
that in a suit to recover property, in 
the absence of a special provision, 
all the co-owners should be joined 
as plaintiffs, or, if they refuse, aa 
defendants, 3 Mad. 234. 

3 The words ' in the alternative 9 

apply to cases in which there is a 


doubt as to who is the person entitled 
to sue, 6 Mad. 243; whether, e.g. 
principal or agent should be plaintiff. 
They also, apparently, permit a 
plaintiff to join two separate alterna¬ 
tive causes of action against the 
same defendant, Bagot v. Boston , 7 
Ch. D. 1. 

4 From the English Order xvi. r. i, 
but with the addition of the words * in 
respect of the same cause of action; * 

1. e. the same set of facts which give 
or may give A a right to legal relief 
against B. And see 6 Bom. 266, 275, 
where Sargent J. Baid that here ‘cause 
of action meant not only the act 
complained of, but also the right 
violated by that act.’ Where one of 
two Hindi! widows and her adopted 
son sued as co-plaintiffs claiming 
either the whole family estate for 
the son if the adoption were valid, 
or, if the adoption were invalid, half 
the estate for the' plaintiff widow, 
the suit was held bad for misjoinder, 
6 Mad. 239; and see 6 Bom. 266, 275. 
In the Madras case there were an¬ 
tagonistic claims arising out of the 
same cause of action. 

2 , 
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be entitled to bis costs occasioned by so joining* any person 
who is not found entitled to relief, unless the Court in dis¬ 
posing of the costs of tbe suit otherwise directs. 



Court may 

substitute 

or add 

plaintiff 

for or to 

plaintiff 

suing. 


27 . Where a suit has been instituted in the name of the 
wrong person as plaintiff 1 , or where it is doubtful whether it 
has been instituted in the name of the right plaintiff 2 , the 
Court may, if satisfied that the suit has been so commenced 
through a lond fide mistake 3 , and that it is necessary for the 
determination of the real matter in dispute so to do, order 
any other person or persons to be substituted 4 or added as 
plaintiff or plaintiffs upon such terms as the Court thinks 
just 5 . 


Persona 28 . All persons may be joined as defendants against whom 
be joined *he right to any relief is alleged to exist, whether jointly, 
fendant severa ^} r or m the alternative, in respect of the same matter 6 . 

And judgment may be given against such one or more of the 
defendants as may be found to be liable, according to their 
respective liabilities, without any amendment. 

Joinder 29 . The plaintiff may, at his option, join as parties to the 
SJK5 same suit all or any of the persons severally, or jointly and 
tract C ° n severa %> h&ble on any one contract, including parties to bills 
of exchange, liundis and promissory notes 7 . . 


1 e.g. by beneficiary instead of 
trustee, by mortgagor instead of mort¬ 
gagee. 

2 e.g. in an action for breach of a 
contract made by an agent. 

3 of law or of fact, Ducket v. 
Gover , 6 Ch. D. 82. 

4 It has been held in England that 
a new plaintiff cannot be substituted 
for the original plaintiff except by 
consent of the latter, JSmden v. Carte , 

17 Ch. D. 169, where the Court added 
a plaintiff and gave him the conduct 
of the suit. 

* See Turquand v. Fear on, 4 Q. B. 
D. 280. 

0 From the English Order xvi. r. 4, 
with the addition of the words * in 
respect of the same matter,’ 8 Cal. 172. 
Sec. 28 is not imperative, 8 Cal. 238. 
It does for defendants what sec. 26 does 
for plaintiffs. It was said in Council 


that sec. 28 would enable a landlord 
to proceed in a single suit for the 
enhancement of the rent of the tenants 
of a whole estate. In England, A sued 
B for trespass on land of which A was 
lessee under C. The defence was a right 
of way granted by C. It was held that 
A might add Ch s a defendant, claiming 
against him, in case the right of way 
was established, damages for breach 
of covenant for quiet enjoyment. Child 
v. Staining , 5 Ch. D. 695. But a 
stranger to a contract of which specific 
performance is sought cannot be a party 
to a suit. Where, therefore, A sues 
a9 against B for specific performance 
of a contract to sell lands and as 
against C for a declaration that he 
was not entitled to any charge on 
those lands, C is improperly made a 
party, 5 Bom. 177. See 12 Cal. 555. 

7 Thus the holder of bills of ex- 
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Qg the same One party 
interest in one suit, one or more of such parties may, with the a2end on* 
permission of the Court, sue or be sued, or may defend, in behalf of 
such suit, on behalf of all parties so interested 2 . But the inter Jit™* 
Court shall in such case give, at the* plaintiff's expense, notice 
of the institution of the suit to all such parties either by per-* 
sonal service or (if from the number of parties or any other 
cause such service is not reasonably practicable) by public 
advertisement, as the Court in each case may direct 3 . 

31 . No suit shall be defeated by reason of the misjoinder Suit not 
of parties, and the Court may in every suit deal with the ^^^ 
matter in controversy so far as regards the rights and interests misjoinder, 
of the parties actually before it 4 . 

Nothing in this section shall be deemed to enable plaintiffs 
to join in respect of distinct causes of action 5 . 

32 . The Court may, on or before the first hearing, upon Court may 
the application of either party, and on such terms as the ^d^parties 
Court thinks just, order that the name of any party, whether 

as plaintiff or as defendant 0 , improperly joined, be struck 
out; 

and the Court may at any time 7 either upon or without 

change may join the drawer and the 
acceptor a9 co-defendants in the same 
suit, 3 Cal. 541. 

1 i.e. persons, 9 Cal. 606. The 
first part of this section implies that 
the plaintiff therein contemplated 
wishes to sue on behalf of other persons 
similarly interested in suing, they 
also wishing the same, 5 All. 606. 

That when there is community of 
interest among a large number of 
persons a few should be allowed to 
represent the whole, see 3 Mad. H. C. 

229. 

3 See Order xvi. r. 9. 

3 This section applies to a case 
where many persons are jointly in¬ 
terested in obtaining relief, 7 All. 182, 
per Petheram C.J. ; as. for instance, 
where one part-owner of a ship sue3 
on behalf of himself and his co¬ 
owners for freight, De Hart v. 

Stevenson , 1 Q. B. D. 313. or where 
one co-owner of a patent sues for an 


infringement, Sheehan v. G. JE. litf. 
Co. y 16 Ch. D. 59. Its object is to 
save the record from being incum¬ 
bered. It does not allow individuals 
to sue on behalf of the general public, 
but it enables some of a class having 
special interests to represent the rest 
of the class, 9 Mad. 463. It applies 
to suits affecting the property of a 
Malabar taraw&d ,which ‘is something 
in the nature of a corporation/ but 
not the kind contemplated in sec. 435, 
6 Mad. 125 : 10 Mad. 327. 

4 Order xvi. r. 11. 

5 6 Bom. 275. 

c Thus if an officer of a corporation 
or company be made a defendant for 
purposes of discovery only, his name 
should be struck out, as the necessary 
relief can be got under sec. 124; see 
Wilson v. Churchy 9 Ch. D. 552. 

7 even, apparently/ after decree, 
6 Mad. 227- 
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sucli application, and on such terms as the Court thinks just, 
order that any plaintiff be made a defendant or that any 
defendant be made a plaintiff 1 , and that the name of any 
person who ought to have been joined, whether as plaintiff or 
defendant, or whose presence before the Court may be neces¬ 
sary in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved in the 
suit 2 , be added 3 . 

No person shall be added as a plaintiff, or as the next friend 
of a plaintiff, without his own consent 4 thereto 5 * . 

Any person on whose behalf a suit is instituted or defended 
under section 30 may apply to the Court to be made a party 
to such suit. 

All parties whose names are so added 0 as defendants shall 
be served with a summons in manner hereinafter mentioned, 
and (subject to the provisions of the Indian Limitation Act, 
1877, section 22) the proceedings as against them shall be 
deemed to have begun only on the service of such summons 7 . 

The Court may give the conduct of the suit to such plaintiff 
as it seems proper 8 . 


1 7 Bom. 167. But see 10 Mad. 44. 

3 i. e. (a 9 a rule) questions directly 
arising out of and incident to the 
original cause of action, in which, 
either in character of plaintiff or 
defendant, the person to be joined has 
an identity or community of interest 
with that party in the litigation on 
whose side he is to be ranged, 2 All. 
743, per Straight J. 

3 This section applies to a suit 
which is to some extent* properly in¬ 
stituted, though partially defective. 
There is no jurisdiction at the hearing 
to add a plaintiff unless the original 
plaintiff.had some title to sue, 6 Cal 
371, 376 r 4 Cal. 359: 6 Mad. 331 
(where application to be made 
plaintiffs was granted). The object 
of this provision is to enable the 

Court to try and determine, once 
for all, material questions common 

to. the parties and to third parties 

and not merely questions between the 

parties to the suit, 5 Mad. 52. As to 

assignees pendente lite, see 8 Bom- 


and Kino y. Rudkin, 6 Ch. D. 160. 
The Secretary of State for India in 
Council may be added, 9 Cal. 277. 
For the exercise of these powers no 
period of limitation is provided : they 
may be used so long as the case is sub 
judice, 12 Cal. 651. 

4 This need not be in writing, as 
under the corresponding English rule. 

5 Because the suit may be impro¬ 
perly brought, and if a person were 
made plaintiff without his consent, he 
might also be made liable for costs, 
7 Cal. 244. If a person objects to be 
made a plaintiff, the proper course is 
to make him a defendant. But the 
section does not contemplate an ap¬ 
plication by the person proposed to 
be added, 5 Cal. 882, 886. 

6 whether on the application of the 
plaintiff*, or on their own application, 
or by the Court acting on its own 
authority and without any application, 
2 All. 491, 492. 

7 Order xvi. r. 11. 

8 See Order xvi. r. 39. 
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Where a defendant is added, the plaint, if previously where de¬ 
filed, shall, unless the Court direct otherwise, be amended in fe , n , dant 

i i added, 

sueii manner as may be necessary, and an amended copy of plaintiff to 

the summons shall be served on the new defendant and the amemL 

original defendants 1 . 


34 . All objections for want of parties, or for joinder of Time for 
parties who have no interest in the suit, or for misjoinder as trikin » ob_ 
co-plaintiffs or co-defendants, shall be taken at the earliest to non- 
possible opportunity, and in all cases before the first hearing 2 ; joinder, 
and any such objection not so taken shall be deemed to have 

been waived by the defendant. 

35 . W hen there are more plaintiffs than one, any one or Any party 
more of them may be authorised by any other of them to ^“nsean 
appear, plead or act for such other in any proceeding under other party 
this Code: and in like manner when there are more defendants eteT^him 
than one, any one or more of them may be authorised by any 

other of them to appear, plead or act for such other in any 
such proceeding 3 . 

The authority shall be in writing signed by the party Authority 
giving it, and shall be filed in Court. t0 be in 

writing, 

Recognised Agents and Pleaders. filed. 

36 . Any appearance, application or act in or to any Court, Appear- 
required or authorised by law to be made or done by a party betn 
to a suit or appeal in such Court, may, except when otherwise person, by 
expressly provided by any law for the time being in force 4 , be JJSgSL 
made or done by the party in person, or by his recognised pleader. 
agent 5 , or by a pleader duly appointed 6 to act on his behalf : 

Provided that any such appearance shall be made bv the 
party in person, if the Court so direct 7 . 


1 Order xvi. r. 13. But as to con¬ 
solidated suits see In re Worlley , 
4 Ch. D. 181. 

3 7 Cal. 594 > 603 : 8 Cal. 277: 6 
All. 57 - 

3 2 Bom. H. C., A. C. J. 103. 

4 See, e. g., sec. 404 infra : 4 Bom. 

II. C., A. C. J. 91. That a recognised 
agent cannot sue or appear in his own 
name, see 5 Ben. Appx. 11 : 2 

N. AV. P. i 79 . 


5 13 Suth. Civ. R. 344 : , 5 Jbid . 
245. lie cannot address the Court 
as a suitor may do, 3 ibid. 10S. 

6 i.e. duly appointed according 
to the law regarding pleaders in 
force in the particular Court, 8 Bom. 
105. 

7 In the case of a pauper, sec. 36 is 
controlled by set. 404, 8e e 4 Bom. 

H. C., A. C. J. 91. 
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37 . The -recognised agents of parties by whom such ap¬ 
pearances, applications and acts may be made or done are— 

(«) persons holding general powers-of-attorney 1 from parties 
not resident - within the local limits of the jurisdiction of the 
Court within which limits the appearance, application or act 
is made or done, authorising them to make and do such 
appearances, applications and acts on behalf of such parties ; 

mukhtars duly certificated under any law for the time 
being in force, and holding special powers-of-attorney author¬ 
ising them to do, on behalf of their principals, such acts as 
may legally be done by mukhtars; 

(c) persons carrying on trade or business for and in the names 
of parties not resident 3 within the local limits of the jurisdiction 
of the Court within which limits the appearance, application 
or act is made or done, in matters connected with such trade 
or business only, where no other agent is expressly authorised 
to make and do such appearances, applications and acts 4 . 

Nothing in the former part of this section applies to the 
territories' now administered respectively by the Lieutenant- 
Governor of the Panjdb, and the Chief Commissioners of 
Oudh and the Central Provinces; but in those territories the 
recognised agents of parties by whom such appearances, 
applications and acts may be made and done shall be such 
persons as dhe Local Government may, from time to time, by 
notification in the official Gazette, declare in this behalf 5 . 

38 . Processes served on the recognised agent 0 of a party to 
a suit or appeal shall be as effectual as if the same had been 
served on the party in person, unless the Court otherwise directs. 


1 Bourke, O. C. J. 244. The power 
must be duly stamped, see infra, Act 
I of 1879, Bched. I. art. 50. 

3 Thi3 covers every absence which 
may reasonably be supposed to have 
been contemplated by the legislature. 
It must be construed broadly, so as 
not to prevent a creditor from enforc¬ 
ing his claims against his debtor, 6 
Bom. 100, 102. 

3 6 Bom. H. C. 159. 

4 This'clause must be read with 
sec. 76, 4 Bom. 41^^ For a case in 
which a firm -wa* held not within cl. 


(c), see 8 Bom. H. C. 159. As to 
the agent of a firm ceasing to exist, or 
to carry on business, see 1 3 Suth. Civ. 
R. 344 : 9 Bom. H. C. 427. As to 
the Political Agent appointed to 
manage the estate of a minor Chief, 
II Bom. 53. 

5 See the Panjab Notification No. 
3857, dated Oct. 3, 1877: and The 
N. W. Provinces and Oudh Gazette , 
July 27, 1878, p. 1058. 

c But an order directed to be served 
on an attorney cannot be served on 
his clerk, 2 Ilydc, 116. 
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Tlie provisions of this Code for the service of process on a 
party to a suit shall apply to the service of process on his 
recognised agent 1 . 



39 . The appointment of a pleader to make or do any Appoint- 
appearance, application or act as aforesaid shall be in writing, ^ade/ 
and such appointment shall be filed in court. 

When so filed, it shall be considered to be in force until 
revoked with the leave of the Court, by a writing signed by 
the client and filed in court 2 , or until the client or the 
pleader dies, or all proceedings in the suit are ended so far as 
regards the client 3 . 

No advocate of any High Court established by Royal 
Charter shall be required to present any document empowering 
him to act. 


40 . Processes served on the pleader of any party or left at Service of 
the office or ordinary residence of such pleader, relative to ° n 
a suit or appeal, and whether the same be for the personal 
appearance of the party or not, shall be presumed to be duly 
communicated and made known to the party whom the 
pleader represents; and, unless the Court otherwise directs, 
shall be as effectual for all purposes in relation to the suit 
or appeal as if the same had been given to or served on the 
party in person 4 . 


41 . Besides the recognised agents described in section 37, Agent to 
any person residing within the jurisdiction of the Court receive 
may be appointed an agent to accept service of process. 

Such appointment may be special or general and shall be His ap- 
made by an instrument in writing signed by the principal, t^beTn^ 
and such instrument, or, if the appointment be general, writing 
a duly attested copy thereof, shall be filed in court. aml 


1 Of course sec. 38 does not bar ser¬ 
vice on the parties themselves, Suth. 

1864, Mis. 21. 

3 Cf, the English Order vii. r. 3. 

3 That a new valullatn^ina is un¬ 
necessary in proceedings subsequent 
to decree, see 8 Suth. Civ. R. 92 
(appeals to the Queen in Council): 12 
ibid. 465 (application for a new trial) ; 


5 Bom. II. C. f A. C. J. 83 (resisting 
claim to property attached in execu¬ 
tion): 4 M»d. H.t\ Rulings, xliii (suit 
remanded by appellate Court). 

* 6 Bom. H. C.,A. C. J. i 4 r (order 
requiring party to attend and give 
evidence). As to divorce suits, see 6 
Bom. 416, 429. 
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CHAPTEE IV. 

OF THE FRAME OF THE SUIT. 

42 . Every suit shall, as far as practicable, be so framed as 
to afford ground for a final decision upon the subjects in 
dispute, and so to prevent further litigation concerning them. 

43. Every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of the cause o£ 
action 1 ; but a plaintiff may relinquish any portion of his 
claim in order to bring the suit within the jurisdiction of 
any Court 2 . 

If a plaintiff omit to sue 3 in respect of, or intentionally 
relinquish, any portion of his claim, he shall not afterwards 
sue in respect of the portion so omitted or relinquished 4 . 

A person entitled to more than one remedy 0 in respect 
of the same cause of action may sue for all or any of his 
remedies; but if he omits (except with the leave of the Court 



1 i.e. the cause of action upon which 
the suit is brought, S Mad. 520; see 
12 Cal. 291. One of the reasons for 
prohibiting the splitting of an entire 
demand is that the defendant be not 
put to unnecessary vexation, and one 
test is whether the same evidence and 

the same arguments apply in the two 
cases. 

3 9 Mad. 279. 

3 The words ‘ omit to sue * include 
accidental or involuntary omission, 1 1 
Moore, I. A. 605 (S. C., 8 Suth.P.C.3). 

4 9 Cal. 143, affirmed by the P. C., 
12 Cal. 482 : 2 All. 838: 3 All. 543, 
660: 4 All. 1 7 1 . Thus where the pro¬ 
perty of a Hindd family consisted of 
lands as well as debts, and two of 
the family at first sued for a par¬ 
tition of the debts only and then 
compromised and withdrew the suit 
without the permission of the Court, 
a second suit brought by them for a 
partition of the whole property was 
barred, 7 Bom. 182. So where A sued 
for rent at an enhanced rate for a 
certain year, he could not afterward* 
sue for the original rent for previous 


years. The correct test is whether 
the claim in the new suit is, in fact, 
founded on. a cause of action distinct 
from that which was the foundation 
of the former suit, 11 Moo. I. A. 605. 
Thus where A deposits three Govern¬ 
ment promissory notes with B, who 
misappropriates them, and A sues B 
for two of the notes, A cannot after¬ 
wards sue B for the third note, ibid. 
For other cases in which the second 
suit is barred, see 4 Suth. Ref. 20 : 
12 Suth. Civ. R. 79 : 14 ibid. 253: 18 
ibid. 337 : 21 ibid. 223 : 3 Ben. A.C. 
J. 265: 7 Bom. 377 - 

For cases in which the second suit 
is not barred, see 4 All. 180, 461 : 

6 All. 616: 7 All. 624: 9 All. 23: 

7 Bom. 446 : 8 Cal. 819 : 12 Cal. 60, 
339 i and see Act IV of 1882, sec. 99. 

Where the plaintiff omits to sue in 
respect of a portion of his claim, 
stating that he does not relinquish it, 
but means to suo again for it, he 
can, of course, gain nothing by such 
statement, 2 N. W. P. 90. 

5 i.e. entitled at the time oF suing 
for the first repiedy, 3 All. 857. 
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inecl before tlie first hearing 1 ) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so 
omitted. 

For the purpose of this section, an obligation and a col¬ 
lateral security for its performance shall be deemed to consti¬ 
tute but one cause of action 2 . 


Illustration. 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for 
the whole of the years 1881 and 1882 is due and unpaid. A sues 
B only for the rent due for 1882. A shall not afterwards sue B 
for the rent due for 1881 3 . 



44 . Buie a. —No cause of action shall, unless with the Only cer- 
leave of the Court 4 , be joined with a suit for the recovery of to be^oined 
immoveable property 5 , or to obtain a declaration of title to with suit 
immoveable property, except— covery of 

(a) claims in respect of mesne profits 6 or arrears of rent land * 
in respect of the property claimed, 

( h ) damages for breach of any contract under which the 
property or any part thereof is held, and 

(c) claims by a mortgagee to enforce any of his remedies 
under the mortgage 7 . 

Rule b. —No claim by or against an executor, administrator Claims by 
or heir 8 as such, shall be joined with claims by or against e^utor*' 
him personally, unless the last-mentioned claims are alleged adminis- 
to arise with reference to the estate in respect of which the c r 


1 The application for leave is in 
time if made directly the case is called 
on, and before anything has been done 
towards the hearing, 5 Bom. 463, 465. 

2 Where a mortgagee in execution 
of a decree for the satisfaction of any 
claim, whether arising under the 
mortgage or not, attaches the mort¬ 
gaged property, he may, notwithstand¬ 
ing anything contained in this section, 
institute a suit for sale of the property, 
under sec. 67 of the Transfer of Pro¬ 
perty Act, Bupra, Vol. I. p. 780. 

6 Cal. 793 : 12 Cal. 50. 

4 In England leave has been given 

to join with an action for the recovery 

of land, (a) a claim to recover a deed 

relating to the land, and to recover 

personal estate comprised in the same 


instrument, 2 Ch. D. 111; ( b) a claim 
for a receiver, 24 W. R. 845 ; (c) 
where the plaintiff was both heir at 
law and one of the next of kin of an 
intestate, a claim for administration, 
24 W. R. 901. 

5 5 Mad. 161. 

6 As to these, see 8 Cal. 332,343, 8 
Suth. Civ.R. 104, where the expression 
wa9 interpreted os meaning ‘ those 
profits which a person in actual 
wrongful possession of certain land 
did actually receive, or might with 
ordinary diligence liave received, from 
that land.’ 

7 Order xviii. r. 3. There is no 
appeal from an order under see. 44. 
rule 8 All. 191. 

* 6 Bom. 390, 393. 
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plaintiff or defendant sues or is sued as executor, administrator 
or heir, or are sucli as he was entitled to, or liable for, jointly 
with the deceased person whom he represents 1 . 

45. Subject to the rules contained in chapter II and in 
section 44, the plaintiff may unite in the same suit several 
causes of action against the same defendant or the same 
defendants jointly; and any plaintiffs having causes of action 
in which they are jointly 2 interested against the same 
defendant, or the same defendants jointly, may unite such 
causes of action in the same suit 3 . 

But if it appear to the Court that any such causes of action 
cannot be conveniently tried* or disposed of together, the Court 
may, at any time before the first hearing, of its own motion 
or on the application of any defendant, or at any subsequent 
stage of the suit, if the parties agree, order separate trials of 
any such causes of action to be had, or make such other order 
as may be necessary or expedient for the separate disposal 
thereof 4 . 

When causes of action are united, the jurisdiction of the 
Court as regards the suit shall depend on the amount or value 
of the aggregate subject-matters at the date of instituting 
the suit, whether or not an order has been made under the 
second paragraph of this section. 


46. Any defendant alleging that the plaintiff has united 
in the same suit several causes of action which cannot be 
conveniently disposed of in one suit may at any time before 
the first hearing, or, where issues are settled, before any 
evidence is recorded 5 , apply to the Court for an order confining 


1 9 All. 221. 

3 Jointly (uot necessarily equally) 
interested as to tlie subject-matter of 
the suit which the causes of action 
have in contemplation, 6 Mad. 242. 
( Joint interest in the main questions 
raised by the litigation is a condition 
precedent to the joinder of several 
causes of action against several de¬ 
fendants,’ 6 All. 108, per Straight J. 

3 It is a prerequisite of the right 

given by this section that the Court 

to which the plaint ip presented should 


have jurisdiction over all the causes 
of action, 7 Mad. 173. That this 
section is not a restrictive proviso to 
sec. 28, see 5 All. 178, per Mahmdd J. 

* 8 Mad. 75. This power doe3 
not, of course, ext end to the dismissal 
of certain defendants and ordering 
that a fresh suit be brought against 
them, 8 Bom. 619. As to the pro¬ 
cedure of the Court where there is 
a misjoinder, see 7 Bom. 291. 

5 but not afterwards, 7 All. 100. 
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£suit to such of the causes of action as may be conveniently 
disposed of in one suit 1 . 



47 . If, on the hearing of such application, it appears to Power to 
the Court that the causes of action are such as cannot all be some 
conveniently disposed of in one suit, the Court may order an} aTui 

of such causes of action to be excluded, and may direct the amend . 
plaint to be amended accordingly, and may make such order ment ' 
as to costs as may be just. 

Every amendment made under this section shall be at¬ 
tested by the signature of the Judge. 


CHAPTEK Y. 

OF THE INSTITUTION OF SUITS. 

48 . Every suit shall be instituted by presenting a plaint Suits to be^ 
to the Court~ or such officer as it appoints in this behalf. by plaint. 

49. The plaint must be distinctly written in the language Language 
of the Court; provided that, if such language is not English, 0 p “ n ‘ 
the plaint may (with the permission of the Court) be written 

in English; but in such case, if the defendant so require, 
a translation of the plaint into the language of the Court 
shall be filed in court * 

50. The plaint must contain the following particulars :— Particular 
(a) the name of the Court in which the suit is brought; tained in 
(£) the name, description and place of residence of the plaint. 

plaintiff 4 ; 

not part of the plaint, Bourke,6. C. J. 

273 - 

4 Where A sues, under a power of 
attorney on behalf of J 5 , the suit must 
be brought in /Ps name, i N. W. P. 

277. Sec also 4 ibid. 59. Where the 
plaintiff Bells his rights pendente Htc 
the vendee’s name should not be sub¬ 
stituted ; but the irregularity may bo 
cured by the defendant's consent, 3 
Ben. A. C. J- 21 4 - 


1 Order xxiii. r. 8. This section 
enables adefendant who is embarrassed 
by a multifarious suit to get the trial 
confined to a reasonable* aggregate 
of causes of action, and in such a 
case the other causes must needs be 
left over for another suit, 8 Bom. 
619. x 

* 2 Bom. H. C., A. C. J. 42 : 10 
ibid. 495, overruling 5 ibid. 117^ 

3 A paper referred to in a plaint is 
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(c) the name, description 1 and place of residence of the de¬ 
fendant, so far as they can be ascertained; 

(< d) a plain and concise statement of the. circumstances 
constituting the cause of action, and where and when it 
arose ; 

( e ) a demand of the relief which the plaintiff claims 2 ; 
and 

(/) if the plaintiff has allowed a set-off or relinquished a 
portion of his claim, the amount so allowed'or relinquished. 

If the plaintiff seeks the recovery of money, # the plaint 
must state the precise amount, so far as the case admits. 

In a suit for mesne profits, and in a suit for the amount 
which will be found due to the plaintiff on taking unsettled 
accounts between him and the defendant, the plaint need only 
state approximately the amount sued for. 

When the plaintiff sues in a representative character 3 * * * * , 
the plaint should show, not only that he has an actual existing 
interest in the subject-matter but that he has taken the steps 
necessary to enable him to institute a suit concerning it. 



Illustrations . 

(a) A sues as B *s executor. The plaint must state that A has 
proved B *s will. 


1 Where the Government has recog¬ 
nised a person as having a right to 
bear particular titles, a plaint in a suit 
against him should mention the titles, 
1 2 Ben. 443 ; and the Judicial Com¬ 
mittee remarked that it was against 
the policy of the law that anything 
should be done which tends to in¬ 
crease one of the great social evils of 
India, viz. the indisposition of persons 
of consequence to appear as suitors in 
Courts of justice. Their lordships even 
said (ibid 449) that * d* scription * in¬ 
cludes all those titles by which the 
party is generally known. A Hindfi 
widow sued as representing her de¬ 
ceased husband should be so described, 
8 Bom. 309. 

2 That under a prayer for general 

relief, the plaintiff i3 not entitled tt) 

any relief inconsistent with his plaint, 

see 5 Ben. 682, 6S9. The Court must 

take into consideration all the rights 

of the parties and by its decree give 


effect to those rights as far as possible; 
but it should confine itself to granting 
such relief as is prayed by the plaint, 
1 Mad. H. C. 477. Tlius in a suit to 
establish a right of ownership over 
certain land, the Court should not 
enter into, and decide upon, the 
plaintiff’s right to an easement over 
the same, 2 Bom. H. C; 176. How¬ 
ever, in 6 Cal. 485 White J. seems to 
have granted an injunction for which 
there had not been a specific prayer. 
As to interest on the amount of mesne 
profits decreed, though not prayed for 
in the plaint, see 3 Moo. I. A. 220. 
That the plaintiff is limited to the sum 
laid in his plaint as mesne profits 
though by the evidence a larger sum 
appears due to him, see 2 Moo. I. A. 
ii3* 

3 This applies not only to executors, 
administrators and guardians, but to 
the manager of a Hindu family 7 
Bom. 470. 9 
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A sues as C 's administrator. The plaint must state that A 
has taken out administration to C 's estate. 

(c) A sues as guardian of D , a Muhammadan minor. A is not D ’s 
guardian according to Muhammadan law and usage. The plaint 
must state that A has been specially appointed D’s guardian. 

The plaint must show that the defendant is or claims to be 
interested in the subject-matter, and that he is liable to 
be called upon to answer the plaintiffs demand. 

Illustration. 


Defen¬ 
dant’s in¬ 
terest and 
liability to 
be shown. 


A dies, leaving B his executor, C his legatee, and D a debtor to 
id’s estate. C sues D to compel him to pay his debt in satis¬ 
faction of C's legacy. The plaint must show that B has cause¬ 
lessly refused to sue D , or that B and D have colluded for the 
purpose of defrauding C , or other such circumstances rendering D 
liable to C . 


If the cause of action arose beyond the period ordinarily Grounds of 
allowed by any law for instituting* the suit, the plaint must exemption 

i ,, . _ . ° 1 from limit- 

SllOW the ground upon winch exemption from such law is ation-law. 
claimed. 


51. The plaint shall be signed by the plaintiff and his Plaints to 
pleader (if any), and shall be verified at the foot by the^udveri- 
plaintiff or by some other person proved to the satisfaction 

of the Court to be acquainted with the facts of the case 1 : 

Provided that if the plaintiff is, by reason of absence or 
for other good cause, imable to sign the plaint, it may be 
signed by any person duly authorised by him in this behalf 2 . 

52. The verification must be to the effect that the same is Contents of 
true to the knowledge of the person making it, except as ^ fica ‘ 
to matters stated on information and belief, and that as to 

those matters he believes it to be true 3 . 

The verification shall be signed by the person making it 4 . Verifica¬ 
tion to bp 

verify the plaint, see i Ben. A. C. J- algUed ‘ 
ioo. As to the practice of the Cal¬ 
cutta High Court when a suit is 
brought by a firm, see 12 Ben « 

3 6 Cal. 675. 

4 It is expedient, though not neces¬ 
sary, that it should be made in the 
presence of an officer of the Court, 4 
Bom. 468. 


1 In the case of a person holding a 
general power of attorney, or of any 
other recognised agent, the Court will 
not insist on any extreme stringency of 
proof, 4 Bom. 468. 

2 e -g- by a person holding a general 
power of attorney to sue on behalf of 
the plaintiff, 4 Bom. 468. But see 
9 All. 505 (allegations of fraud). That 
a person added as co-plaintiff should 


misr/fy 



plaint may¬ 
be rejected 
returned 
for amend¬ 
ment, or 
amended. 


Proviso. 


496 THE CODE OF CIVIL PROCEDURE. 

53. The plaint may, at the discretion 1 of the Court and at 
f or before the first hearing 2 , he rejected 3 , returned for amend¬ 
ment within a time to be fixed by the Court 4 , or amended then 
and there, upon such terms as to the payment of costs 
occasioned by the amendment 5 as the Court thinks fit, 

(«) if it does not state correctly and without' prolixity the 
several particulars hereinbefore required to be specified there¬ 
in; or 

(b) if it contains any particulars other than those so 
required 6 ; or 

(c) if it is hot signed and verified as hereinbefore required; or 

(d) if it does not disclose a cause of action 7 ; or 

( 1 e ) if it is not framed in accordance with section 42 ; or 

(/) if it is wrongly framed by reason of nonjoinder or mis¬ 
joinder of parties, or because the plaintiff has joined causes 
of action which ought not to be joined in the same suit 8 : 

Provided that a plaint cannot be altered so as to convert a 
suit of one character into a suit of another and inconsistent 
character n . 

1 This discretion is the discretion 
described in the Specific Relief Act 
(supra, Yol. I. p. 962), sec. 22 ; 7 All. 

83- 

3 even after it has been registered, 

2 Mad. H. C. 51. The power conferred 
by this section cannot be exercised by 
a Court of first instance after the first 
hearing, 7 All. 79, dissenting from 5 
Bom. 609, where the Court held that 
the words f at or before the first hear¬ 
ing* were merely directory and not 
mandatory. The Legislature certainly 
intended them to be mandatory. But 
the High Courts at Calcutta, 6 Cal. 

332, 626, and Madras, 6 Mad. 239, 
agree with the Bombay High Court, 
and the antinomy calls for legislative 
solution. 

3 The judge, in considering whether 
he should admit or reject a plaint, 
should not refer to documents and 
facts not annexed to or stated in the 
plaint, nor ascertained by interrogat¬ 
ing the plaintiff, 10 Bom. 182. 

* 1 Mad. 427. 

i. e. amendment of the faults speci¬ 


fied in this section, 7 All. 101. 

6 e.g. mere argument, or a prayer 
that the defendant be prosecuted for 
forgery, 8 Suth. Civ. R. 296. 

7 Compare the English judgment 
on demurrer, L. R., 6 I. A. 121. 

8 It has been held in England (under 
Order xxviii) that an action may be 
turned into an information (2 Ch. Div. 
221), and that pleadings may bo 
amended so as to raise an entirely 
new case requiring fresh evidence (5 
Prob. Div. 26). But of course the 
Court, in the exercise of its discretion, 
may refuse to allow such an amend¬ 
ment. 

» 5 Cal. 602 : 7 Cal. 455 : 4 Bom. 
587 :* 7 Bom. 155: 2 Mad. 298: 9 All. 
188. For example, a suit for posses¬ 
sion with mesne profits into a suit for 
resumption, 6 Suth. Civ. R. 211. 
Were the rule otherwise, perjury and 
forgery would be encouraged, 9 Bom. 
II. C. 6-7 : citing Marshall, 70, per 
Peacock C.J., and 5 Bom, II. C 
A. 0 . J. 133 - 
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lien a plaint is amended, the amendment shall be attested 

by the signature of the J udge. 

% • ^ , 

54. The plaint shall be rejected in the following cases :— 

(a) if the relief sought is undervalued, and the plaintiff, on 

being required by the. Court to correct the valuation within a 
time .to be'fixed by the Coui’t, fails to do so : 

(5) if the relief sought is properly valued, but the plaint is 
written upon paper insufficiently stamped, and the plaintiff, 
on being required by .the Court to supply the requisite stamp- 
paper within a time to be fixed by the'Court^ fails’ to do so 2 : 

(tf) if the suit appears from the statement in the plaint to 
be barred by any positive rule of law 3 : 

(d) if the plaint, having been returned for amendment 
within a time fixed by the Court, is not amended within such 
time 4 . 

55. When a plaint is rejected, the Judge shall record with 
his own hand an order to that effect with the reason for such 
order. 

56. The rejection of. the plaint on any of .the grounds 
hereinbefore mentioned shall not of its own force preclude the 
plaintiff from presenting a fresh plaint in respect of the same 
cause of action. 

.57. The plaint shall be returned to be presented to the 
proper Court in the following cases :— 

(a) if a suit has been instituted in a Court whose grade is 
lower or higher than that of the Court competent to try 
it, where such Court exists, or where no option as to the 
selection of the Court is allowed by law 5 : 

(£) if, in a suit relating to immoveable property, but not 

plaintiff to bring a fresh suit for the 
same matter, or to enter a non-suit, 
gee 13 Moo. I. A. 160. 

5 7 Mad. 171 : 10 Mad. 211, follow¬ 
ing 8 Bom. 313 and 8 Cal. 834. Even 
though the plaintiff fraudulently un¬ 
derstates the value of the subject- 
matter of the suit, and the under-state¬ 
ment has oUly been detected after in¬ 
vestigation, the plaint should bo 
returned, 8 Mad. 62. 

k 
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1 2 All. 875. 

2 9 Bom. 357. 

3 Such, for instance, as sec. 424, 
infra, or the Limitation Act, 2 Mad. 
H. C. 51. 

4 Under this section a plaint can 
only be rejected before it is registered, 
2 Mad. 308 : 8 Cal. 192. That the 
Indian Courts have no power, like 
that exercised by Courts in England, 
to dismiss a suit with liberty for the 

VOL. IL K 
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coming under the proviso to section 16 , it appears that no part 
of such property is situate within the local limits of the juris¬ 
diction of the Court to which the plaint is presented: 

(c>) if, in any other ease, it appears that the cause of action 
did not arise, and that none of the defendants are dwelling* or 
carrying on business, or personally working for gain, within 
such local limits 1 . 


<SL 


On returning a plaint, the Judge shall, with his own hand, 
endorse thereon the date of its presentation and return, the 
name of the- party presenting it, and a brief statement of the 
reason for returning it. 

58. The plaintiff shall endorse on the plaint, or annex 
thereto, a memorandum of the documents (if any) which he 
has produced along with it; and, if the plaint be admitted, 
shall present as many copies on plain paper of the plaint as 
there are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for any 
other sufficient reason, permits him to present a like number 
of concise statements 2 of the nature of the claim made, or 
of the relief or remedy required, in the suit, in which case he 
shall present such statements. 

If the plaintiff sues, or the defendant or any of the 
defendants is sued, in a representative capacity, such state¬ 
ments shall show in what capacity the plaintiff or defendant 
sues or is sued. 

The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with the, plaint. 

The chief ministerial officer of the Court shall sign such 
memorandum and copies or statements if, on examination, he 
finds them to be correct. 

The Court shall also cause the particulars mentioned in sec¬ 
tion 50 to be entered in a book to be kept for the purpose and 


1 The duty imposed by this section 
should be performed where, after the 
trial has begun, or even after it has 
concluded, it appears that the Court 
has not jurisdiction, 8 Cal. 834 : 2 All. 
357: 8 Bom. 313, overruling 7 Bom. 


487: 9 Bora * 266 : 7 Mad. 171:8 Mad. 
62. As to appeals from orders under 
this section, see 4 All. 478. It docs not 
apply to the original side of the High 
Court, infrasec.638,andseeSBom 380 
3 See infra > Schedule IV ; Ko. cxiv. 
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the Register of civil suits. Such entries shall be 
numbered in every year according to the order in which the 
plaint is admitted. 

59. If a plaintiff sues upon a document in his possession Production 
or power, he shall produce it in court when the plaint is of do , cu ~ 
presented, and shall at the same time deliver the document or which 

a copy thereof to be filed with the plaint *. 

If he rely on any other documents (whether in his posses- List of 
sion or power or not) as evidence in support of his claim, ments dOCU " 
he shall enter such documents in a list to be added or annexed 
to the plaint. 

60. In the case of any such document not in his possession Statement 
or power, ho shall, if possible, state in whose possession or 

power it is. aSttahu 

possession. 

Gl. In case of any suit founded upon a negotiable instru- Suits on 
ment, if it be proved that the instrument is lost, and if aWe?nftru- 
an indemnity be given by the plaintiff, to the satisfaction nienta. 
of the Court, ag’ainst the claims of any other person upon such 
instrument, the Court may make such decree as it would 
have made if the plaintiff had produced the instrument in 
court when the plaint was presented, and had at the same 
time delivered a copy of the instrument to be filed with 
the plaint 2 . 

62. If the document on which the plaintiff sues be an Production 
entry in a shop-book or other book in his possession or power, 
the plaintiff shall produce the book at the time of filing the 
plaint, together with a copy of the entry on which he relies. 

The Court, or such officer as it appoints in this behalf, Original 
shall forthwith mark the document 3 for the purpose of identifi- be 

cation ; and, after examining and comparing the copy with the re¬ 
original and attesting the copy if found correct, shall return 4 turned ‘ 
the book to the plaintiff and cause the copy to be filed. 

1 All such documents, whether presonce, Marshall, 137, 135 1 per Tea- 
irrelevant or otherwise inadmissible, cock C.J. 
must be received; but under sec. 129 a 2 All. 754 (lost cheque), 

of the Code [now sec. 140] the Court 3 The Court is not required to u»- 

is competent to reject such docu- spcct it, 3 P° U1, tl. C. 92, 93. 
ments and rid the record of their 4 See sec. 143 infra. 

Klv2 
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63. A document which ought to he produced’in court by 
the plaintiff when the plaint is presented,* or to be entered in 
the list to be added or annexed to the plaint, and which is not 
produced or entered accordingly, shall not, without the leave 
plaint filed.. 0 £ CourtVbe received in evidence on his behalf at the 
• hearmg of the suit 2 -. • 

Nothing in this section applies to documents produced for 


sibility of 
document 
not pro¬ 
duced ' 
when 


x cross-examination of the defendant's witnesses, or in answer to 
any case set up by the defendant, or handed to a witness 
merely to refresh his memory. 


CHAPTER YI. 

OF THE ISSUE AND SERVICE OF SUMMONS. 

Issue of Summons. 

Summons. 64. When the plaint has been registered, and the copies or 
concise statements required by section 58 have been filed, 
a summons may be issued to each defendant to appear and 
answer the claim on a day to be therein specified, 

(a) in person, or 

( b ) by a pleader duly instructed and able to answer all 
material questions relating to the suit, or 

(c) by a pleader accompanied by some other person able to 
answer all such questions. 

Every such summons shall be signed by the Judge or such 
officer as he appoints, and shall be sealed with the seal of the 
Court: 

Provided that no such summons shall be issued when 
the defendant has appeared at the presentation of the plaint 
and admitted the plaintiff's claim 3 . 

Copy or 65. Every such summons shall be,accompanied with one of 

lunexeTto C0 F es or concise statements mentioned in section 58. 

mi mm nnH . . - 

1 8 Bom. 377, 380. As to proof of saea is no ground for rejecting the 

leave, see 13 Moore, I. A. 83. plaint, 2 Bom. H. C., A. C. J. 369. 

2 The words are imperative,, the 3 Of course thei judge must be satis- 
object being to prevent dishonest fied of the identity of the defendant, 
fabrication of documents, 1 Hyde, or that the pleader who appears for 
145, 146. But omission to produce him is uly instructed, 3 Ben. 402, 
the document on whicfi the plaintiff 4 ° 3 * P fi Majkby J t 
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If the Court sees reason to require the personal ap- Court may 

pearance of the defendant, the summons shall order him to fefdlntTor 

appear in person in Court on the day therein specified. plaintiff to 

. appear in 

If the Court sees reason to require the personal appearance person. 

of the plaintiff on the same day, it may make an order for 

such appearance. 

67. No party shall be ordered to appear in person unless he No party 

resides ordered to 

xe&iues appear in 

(а) within the local limits of the Court's ordinary original P erson U11 ~ 

jurisdiction, or dent within 

(б) without such limits and at a place less than fifty or, where’ 

where there is railway-communication for five-sixths of the railwa ? # 

J m 200 miles. 

distance between the place where he resides and the place 
where the Court is situate, two hundred miles from the court¬ 
house. 


68 . The Court shall determine, at the time of issuing the Summons 
summons, whether it shall be for the settlement of issues only, l t ° 0 

or for the final disposal of the suit; and the summons ^ 
shall contain a direction accordingly 1 : disposal. 

Provided that, in every suit heal’d by Courts of Small 
Causes, the summons shall be for the final disposal of the suit. 

69. The day for the appearance of the defendant shall be Fixing day 
fixed by the Court with reference to its current business, the ^e^Tde- 
place of residence of the defendant and the time necessary for Cendant, 
the service of the summons; and the day shall be so fixed as 

to allow the defendant sufficient time to enable him to appear 
and answer on such day. 

What shall be deemed ( sufficient time' must be deter¬ 
mined with reference to the circumstances of the case 2 , 

70. The summons to appear and answer shall order the Summons 
defendant to produce any document in his possession or defendant 
power, containing evidence relating to the merits of the t0 produce 
plaintiff's case, or upon which the defendant intends to rely in tcumeu 
support of his case. 


1 Marshall, 307. of the claim, the distance of the 

a Such as, for example, the nature parties from the court, 3 Mad. H. C. 
of the rights involved, the importance (67. 


miSfyy 
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summons 
for service, 

Mode of 
service. 


dant 71. When the summons is for the final disposal of the 
directed to sul ^ ^ shall direct the defendant to produce, on the day 
produce his fixed for liis appearance, the witnesses upon whose evidence 
witnesses. ^ j n £ en( j s j- 0 re ]y [ n support of his case. 

Service of Summons. 

Delivery of 72. The summons shall be delivered to the proper officer of 
, the Court 1 , to be served by him or one of his subordinates. 

73. Service of the summons shall be made by delivering or 
tendering 2 a copy thereof signed by the Judge or such officer 
as he appoints in this behalf, and sealed with the seal of the 
Court. 

Service on 74 . When there are more' defendants than one, service 
defendants. the summons shall be made on each defendant 3 : 

Provided that, if the defendants are partners 4 , and the suit 
relates to a partnership-transaction or to an actionable wrong 
in respect of which relief is claimable from the firm, the 
service may be made unless the Court directs otherwise either 
(a) on one defendant for himself and for the other defendants, 
or (&) on any person having 6 the management of the business 
of the partnership at the principal place 6 , within the local 
limits of the Court's ordinary original civil jurisdiction, of 
such business. 


Service to 
be on de¬ 
fendant in 
person 
or on his 
agent. 

Service on 
agent by 
whom de¬ 
fendant 
carries on 
business. 


75 . Whenever it may be practicable, the sendee shall 
be made on the defendant in person, unless he have an agent 
empowered to accept the service 7 , in which case service on such 
agent shall be sufficient. 

76. In a suit relating to any business or work against 
a person who does not reside within the local limits of 
the jurisdiction of the Court from which the summons issues, 


1 As to the employment of special 
bailiffs, see 2 Ben., A. C. J. 59: 11 
ibid. 1. 

3 Merely showing it is not enough. 

3 Where husband and wife are both 
defendants they must both be served: 
of. the English Order ix. r. 3. 

4 i.e. apparently , when they are sued 
as having been partners when the cause 
of action accrued. See Ex p. You^g, 


19 Ch. D. 124: Davis v. Morris, 10 
Q. B. D. 436, 444, and the present 
English Orders, ix. r. 6, xvi. r. 14. 

* at the time of ^service: cf. the 
English Order ix. r. 6. 

c The words‘ at the principal place * 
etc. do not refer to the defendant 
mentioned in clause (a). See, however, 
11 Ben. Appx. 26, per Macpherson J. 
7 17 Suth, Civ. R. 33, col. 2 . 
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service on any manager or agent, who, at the time of service, 
personally carries on such business or work for such person 
within such limits, shall be deemed good service 1 . 

For the purpose of this section, the master of a ship is the 
agent of his owner or charterer 2 . 
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77. In a suit to obtain relief respecting 3 , or compensation Service on 
for wrong to, immoveable property, if the service cannot charge, 
be made on the defendant in person, and the defendant have f uits for 
no agent empowered to accept the service, it may be made able pro- 
on any agent of the defendant in charge of the property. P ert y- 


78. If in any suit the defendant cannot be found and When 

if he have no agent empowered to accept the service of ^yTe on 
the summons on his behalf, the service may be made on any male mem- 
adult male member of the family of the defendant who is fendant’s" 
residing with him. family. 

Explanation .—A servant is not a member of the family 
within the meaning of this section. 

79. When the serving-officer delivers or tenders a copy Person 
of the summons to the defendant personally, or to an agent or 

other person on his behalf, he shall require the signature of knowledg- 
the person to whom the copy is so delivered or tendered to an ment ' 
acknowledgment of service endorsed on the original summons. 


80. If the defendant or other person refuses to sign the Procedure 
acknowledgment, $£&*. 

or if the serving-officer cannot find the defendant, and there fuses <*> 
is no agent empowered to accept the service of the summons vicofor^ 


1 This section and section 37, cl. ( c) 
must be construed together. The 

( manager or agent’ intended i 9 one 
who has an initiative and independent 
discretion, albeit subject possibly to 
principles and general orders pre¬ 
scribed for his guidance. A servant 
employed only to carry out orders or 
to execute a particular commission, 
and a factor or commission-agent not 
in any way identified with the firm for 
which he acts, is not such an agent, 
4 Bom. 416, 422. 

3 As to service on a ship’s agent, 


7 Bom. II. C. r O. C J. 197* Service 
duly made under this section seems 
effectual though not communicated to 
the real defendants. But service un¬ 
duly made does not become effectual 
by reason of the fact of such service 
being subsequently notified to tbe 
parties really interested as defendants, 
4 Bom. 416, 423. 

a See sec. 16, clauses (a) to (/); 9 
Cal. 733 > "where the suit was for fore¬ 
closure or sale of certain immoveable 
property. 
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on his behalf, nor any other person on whom the service 
be made, 

the serving officer shall affix a copy of the summons on the 
outer door of the house in which the defendant ordinarily 
resides 1 and then return the original to the Court from which 
it issued, with a return endorsed thereon or annexed thereto, 
stating that he has .so affixed the copy and the circumstances 
under which he did so. 

81. The serving'-officer. shall, in all cases in which the 
summons has been served under section 79 , endorse or 
annex, or cause to be endorsed or annexed, on or to the 
original summons, a return stating the time when and the 
manner in which the summons was served. 

82. When a summons is returned under section 80 , the 
Court shall examine the serving-officer on oath 2 touching 
his proceedings, and may make such further enquiry in 
the matter as it thinks fit; and shall either declare that the 
summons has been duly served or order such service as it 
thinks tit. 

Wher.e the Court is satisfied 3 that there is reason to believe 
that the defendant is keeping out of the way for the purpose 
of avoiding the service, or that for any other reason 4 the 
summons cannot be served in the ordinary way, the Court 
shall order the summons to be served by affixing a copy there¬ 
of in some conspicuous place in the court-house, and also upon 
some conspicuous part of the house, if any, in which the 
defendant, is known to have last resided, or in such other 
manner as the Court thinks fit 5 . 

83. The service substituted by order of the Court shall 
be as effectual 6 as if it had been made on the defendant 

* personally. 

1 5 Mad. H. C. 101:7 Bom. H. C., land , 1 C. P. D. 5 <> 3 , 5 6 7 - 

A. C, J. T38. 5 There is no provision for sul> 

2 See the General Clauses Act, s. 2, stituting for service a notice by adver- 

cl. 17, supra, Vol. I, p. 4S9. tisement in a newspaper. 

3 19 Suth. P. C. 353, 356. * i. e. effectual for proceeding with 

4 The plaintiff’s ‘ignorance of the the suit, and nothing more. This 
proper way to describe the parties he section must be lead with the second 
sought to sue is not such a reason, clause of sec. 10S, 2 Bom. 452. 

Slow an v. Government of New Zcct- 
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, Whenever service is substituted by order, of the Court, 
e Court shall fix such time for the appearance of the de¬ 
fendant as the case may require l . 

85. If the defendant resides within the jurisdiction of any 
Court other than the Court in which the suit is instituted, 
and has no agent resident within the local limits of the 
jurisdiction of the latter Court empowered to accept the 
service of the summons, such Court shall send the summons, 
either by one of its officers or by post, to any Court, not 
being a High Court, having jurisdiction at the place where 
the defendant resides, by which it can be conveniently 
served, and shall fix such time for the appearance of the 
defendant as the case may require. 

The Court to which the summons is sent shall, upon receipt 
thereof, proceed as if it had been issued by such Court, and 
shall then return the summons to the Court from which it 
originally issued, together with the record (if any) made under 
this paragraph. 

86. Whenever any process issued by any Court established 
beyond the limits of the towns of Calcutta, Madras, Bombay 
and Rangoon is to be served within any such town, it shall be 
sent to the Court of Small Causes, within whose jurisdiction 
the process is to be served, 

and such Court of Small Causes shall deal with such process 
in the same manner as if the process had been issued by itself, 

and shall then return the process to the Court from which it 
issued. 
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87. If the defendant be in jail, the summons shall be Service on 
delivered to the officer in charge of the jail in which the f| ct ®^ ant 
defendant is confined, and such officer shall cause the summons 
to be served upon the defendant. 

The summons shall be returned to the Court from which 
it issued, with a statement of the service endorsed thereon 
and signed by the officer in charge of the jail and by the 
defendant. 

1 The time should be sufficient for plaudit the Court, on being satisfied 
notice of the fact to reach the de- that the time fixed was insufficient, 
fondant wherever he maybe; and if an will set aside the decree, 2 Bom. 449. 
es parte decree is obtained by the 
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e 88. If the jail in which the defendant is confined is not 
different 1D district in which the suit is instituted, the summons may 
district. be sent by post or otherwise to the officer in charge of such jail, 
and such officer shall cause the summons to be served upon 
the defendant, and shall return the summons to the Court 
from which it issued, with a statement of the service endorsed 
thereon, and signed as provided in section 87 . 




Service 89. If the defendant resides out of British India, and 

fendaidT has, 110 a g’ en ^ i R British India empowered to accept the sendee, 

resides out the summons shall be addressed to the defendant at the place 

India and where he is residing, and forwarded to him by post 1 * 3 if there 

has no be postal communication between such place and the place 

agent to x . . 

accept where the Court is situate 


service. 

Service' 
through 

British 
Resident 
or Agent 
of Govern¬ 
ment. 


90. If there be a British Resident or Agent of Govern¬ 
ment in or for the territory in which the defendant resides, 
the summons may be sent to such Resident or Agent, by post 
or otherwise, for the purpose of being served upon the de¬ 
fendant ; and if the Resident or Agent returns the summons 


with an endorsement under his hand that the summons 
has been served on the defendant in manner hereinbefore 


directed, such endorsement shall be conclusive evidence of the 


service. 

Substitu- 91. The Court may, notwithstanding anything hereinbefore 
letter for contained, substitute for the summons a letter signed by the 
summons. Judge or such officer as he appoints in this behalf, when 
the defendant is, in the opinion of the Court, of a rank which 
entitles him to such mark of consideration. 


The letter shall contain all the particulars required to 
be stated in the summons, and, subject to the provisions 
contained in section 92 , shall be treated in all respects as a 


summons. 


Mode of 92. When a letter is so substituted for a summons, it may 
8 ending sen t to the defendant by post or by a special messenger 

such letter. J J 


1 under a registered cover, 15 Sutb. 

Civ. R. 31. 

3 The question has not arisen in • 
India, but the Courts will probably 
hold that this section is not con¬ 


fined, to natural persons, but applies 
also to a foreign corporation having 
no place of business in British India! 
gee Scott v. Royal Wax Candle Co 
1 Q. B. D. 404. 
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selected by the Court \ or in any other manner which the 
Court thinks fit; unless the defendant has an agent em¬ 
powered to accept service of summons, in which case the 
letter may be delivered or sent to such agent. 

Service of Process . 

93. Every process issued under this Code shall be served Process to 

at the expense of the party on whose behalf it is issued, a t expense 
unless the Court otherwise directs. P? rt y 

The court-fee leviable for such service shall be levied within 
a time to be fixed by the Court, before the process is issued, service. 

94. All notices and orders required by this Code to be Notices 
given to or served on any person shall be in writing, and ^^ r ordGr9 ’ 
shall be served in the manner hereinbefore provided for the served, 
service of summons. 

Postage . 

95. Postage, where chargeable on any notice, summons Postage, 
or letter issued under this Code and forwarded by post, 

and the fee for registering the same, shall be paid within 
a time to be fixed by the Court before the communication 
is forwarded: 

Provided that the Local Government, with the previous 
sanction of the Governor General in Council, may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees 
to be levied in lieu thereof. 




CHAPTER VII. 

OF THE APPEARANCE OF THE PARTIES AND 
CONSEQUENCE OF NON-APPEARANCE. 

96. On the day fixed in the summons for the defendant Parties to 
to appear and answer, the parties shall be in attendance Jay^xed 1 
at the court-house in person or by their respective pleaders, in sum- 
and the suit shall then be heard, unless the hearing be defendant, 
adjourned to a future day fixed by the Court. 

97. If, on the day so fixed fpr the defendant to appear Dismissal 
and answer, it be found that the summons has not been 

1 But see 2 Ben. A. C. J 59 * 


MIN IST/fy. 
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served upon him in consequence of the failure of the plaintiff 
to pay the court-fee leviable for such service, the Court may 
order that the suit be dismissed 1 : 

Provided that no such order shall be passed, although the 
summons has not been served upon the defendant, if, on the 
day fixed for him to appear and answer, he attends in person 
or by agent, when he is allowed to appear by agent. 



If neither 98. If on the day fixed for the defendant to appear and 
pears suit answ er, or on any other subsequent day to which the hearing 
dismissed. 0 £ the suit is adjourned, neither party appears, the suit shall 
be dismissed, unless the Judge, for reasons to be recorded 
under his hand, otherwise directs. 


In such 99. Whenever a suit is dismissed under section 97 or 
tiffmay 11 * sec ^on 98 , the plaintiff may (subject to the law of limitation) 
bring fresh bring a fresh suit; or if, within the period of thirty days 
from the date of the order dismissing the suit, he satisfies 
the Court that there was a sufficient excuse for his not 
paying' the court-fee required within the time allowed for 
or Court the service of the summons, or for his non-appearance 2 , as 
store suit the case ma y the Court shall pass an order to set aside 
to file. the dismissal 3 and appoint a day for proceeding with the suit. 

Dismissal 99 a. If, after a summons has, whether before or after 
plaintiff the t* rs t ^7 of J une * 1882 4 , been issued to the defendant, 
fails for a or to one of several defendants, and returned unservcd, the 
apply for plaintiff fails for a period of one year from such return to 
fresh sum- apply for the issue of a fresh summons and to satisfy the 
Court that he has used his best endeavours to discover the 
residence of the defendant who has riot been served, or that 
such defendant is avoiding service of process, the Court may 
dismiss the suit as against such defendant. 

In such case the plaintiff may (subject to the law of limita¬ 
tion) bring a fresh suit. 

Procedure 100 . If the plaintiff appears and the defendant does not 
plafutiff 1 ^ appe ar - 5 > the procedure shall be as follows : 
appears, 1 5 Bom. H. C. 118: 2 All. 318. 10 Mftd. 270, 290 

Such an order is not appealable, 9 4 ^ 1C c on w 111 1 Code of 

Oat. 62-. 1883 cam . e mto force * 

2 3 Bom. H. C.60. ** 5 i o * m answer to a summons 

3 Such an order is not appealable, under eoo. 64 to appear and answer 
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if it is proved that th& svimmons was duly served, the when sum- 
x mons duly 

N Co\irt may proceed ex parte: v served/ 

( b ) if it is not proved that the summons was duly served, when \ 
the Court shall direct a second summons to be issued and 
served on the defendant: served ; . 

(<?} if it is proved that the summons was served on the when sum- 
defendant, but not in sufficient time to enable him to appear ^rved, but 
and answer on the day fixed in the summons, the Court shall n°t in due 
postpone the hearing of the suit to a future day to be fixed by 
the Court, and shall direct notice of such day to be given 
to the defendant 1 . 

If it is owing to the plaintiffs default 2 that the summons 
was not served in sufficient time, the Court shall order him to 
pay the costs occasioned by such postponement 3 . 


101. If the Court has adjourned the hearing of the suit where de- 
ex parte , and the defendant, at or before such hearing, appears 

and assigns good cause for his previous non-appearance, he day of &d- 
may, upon such terms as the Court directs as to costs or 

otherwise, be heard in answer to the suit, as if he had ap- and assigns 
' 4 cause 

peared on the day fixed for his appearance. for previous 

non-ap- 

102 . If the defendant appears and the plaintiff does not pearance. 
appear, the Court shall dismiss the suit, unless the defendant 
admits the claim, or part thereof, in which case the Court only ap- 
shall pass a decree against the defendant upon such ad- P ears * 
mission, and, where part only of the claim has been ad¬ 
mitted, shall dismiss the suit so far as it relates to the 
remainder 4 . 


103. When a suit is wholly or partially dismissed under Decree 


the claim on a specified day, 7 
538. For cases in which the de¬ 
fendant was held not to have appeared, 
Bee 7 Suth. Civ. R. 81: 6 Ben. 6$8 : 
4 Bom.H. C., A.C. J. 206 : 1 N.W. F. 
154: 7 All. 538. 

1 When the plaintiff* appears and 
the defendant does not appear, sec. 
100 applies, whether the defendant 
has been summoned only to appear 
and answer, or ha?, in addition, been 
summoned to attend and give evi- 


against 

dence, 5 Cal. 353, 355. 

2 As, for example, when lie gives 
a wrong address of the defendant, or 
fails to point him out to the serving- 
officer. 

3 Where the Dekkhan Raiyats Act 
(XVII of 1879) is in force, this sec¬ 
tion must be read with some modifi¬ 
cation, 5 Bom - 

4 As to appeals from judgments 
against plaintiffs by default for non- 
appearance, see 2 Mad. 750. 
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Stiff section 102 x , the plaintiff shall be precluded from bringing 
bLsfreeh a fresh sl1 ^ res P ec ^ °f same cause of action 2 . But 
suit. he may apply for an order to set the dismissal aside 3 ; and, 

if it be proved that he was prevented by any sufficient cause 
from appearing when the suit was called on for hearing, the 
Court shall set aside the dismissal upon such terms as to costs 
or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit. 

No order shall be made under this section unless the 
plaintiff has served the defendant with notice in writing of 


his application. 

Procedure 104. If, on the day fixed for the hearing of a suit against 

where de- a defendant residing* out of British India, who has no agent 
fendant re* ° ° 

siding out empowered to accept service of summons, or on any day to 

India does which the hearing has been adjourned, the defendant does 
not appear. n ot appear, the plaintiff may apply to the Court for permission 
to proceed with his suit, and the Court may direct that the 
plaintiff be at liberty to proceed with his suit in such manner 
and subject to such conditions as the Court thinks fit. 


Non-ap¬ 
pearance 
of one or 
more of’ 
several 
plaintiffs. 


105. If there be more plaintiffs than one, and one or more 
of them appear, and the others do not appear, the Court may, 
at the instance of the plaintiff or plaintiffs appearing, permit 
the suit to proceed in the same way as if 'all the plaintiffs had 
appeared, and pass such order as it thinks fit. 


Non-ap- 106. If there be more defendants than one, and one or 
pcarance of more 0 f them appear, and the others do not appear, the suit 
of several shall proceed, and the Court shall, at the time of passing 
defendants. -judgment, make such order as it thinks fit with respect to 
the defendants who do not appear. 

Non-ap- 107. If a plaintiff or defendant, w T ho has been ordered 
pearance to appear in person under the provisions of section 66 or 
ordeied^to section 436 , does not appear in person, or show sufficient 
ersTn ^ cause to the satisfaction of the Court for failing so to appear, 
he shall be subject to all the provisions of the foregoing 


1 i. e. for the plaintiffs non-appear¬ 
ance. Section 103 does not apply 
when the suit is dismissed for any 
other reason, 5 N. W. P. 74 : 7 N. W. 


P. 77, 126 : 3 All. 292 : 4 Mad. H. C. 
56. 

2 9 Cal. 426. 

3 7 Mad. 41. 


WNlSfyy 



'TER VIII. WRITTEN STATEMENTS AND SET-OFF. 5 I I 

.ions applicable to plaintiffs and defendants, respectively, 
who do not appear. 



Of setting aside Decrees ex parte. 

108 . In any case in which a decree is passed ex parte Setting 
against a defendant, he may apply to the Court by which as5de de ‘ 
the decree was made for an order-to set it aside 1 ; parte 

and if he satisfies the Court that the summons was not duly ww . de ~ 
served, or that he was prevented by any sufficient cause 2 from 
appearing when the suit was called on for hearing, the Court 
shall pass an order to set aside the decree upon such terms 
as to costs, payment into court or otherwise, as it thinks fit, 
and shall appoint a day for proceeding with the suit 3 . 


109 . No decree shall be set aside on any such application No decree 
as aforesaid, unless notice thereof in writing- has been served Eet “ ide 

. 0 without 

on the opposite party. notice 

to opposite 
party. 


CHAPTER VIII. 


OF WRITTEN STATEMENTS AND SET-OFF. 

110 . The parties may, at any time before or at the first Written 
hearing 4 of the suit, tender written statements of their re- statements - 
spective cases 0 , and the Court shall receive such, statements and 
place them on the record. 


111 . H i 11 a su ^ f° r the recovery of money the defendant Particulars 
claims to set-off against the plaintiff's demand any ascertained f se . t ' otrto 

J be given m 


1 As to the time within which this 
application must be made, see infra, 
Act XV of 1877, Sched. II. art. 154. 

2 See for illustrations of * sufficient 
cause/ 2 Hyde 216 : 13 Suth. Civ. R. 
237 : 18 ibid. 141 ; 25 ibid. 394: 2 
Pom. H. C. 367 : 3 ibid. 0. C. J. 60 : 
7 ibid. A. C. J. 138. 

3 Under section 647 this applies to 
execution proceedings, as well as to 
suits and appeals, 10 Cal. 416, 422. 
The defendant may also appeal under 
sec. 540 against an ex parte decree 

[contra, 4 All. 387] ; but then he has 
no evidence of his own to depend upon. 
He has not the advantage which he 


might have obtained by cross-examin¬ 
ing the plaintiff 's witnesses, and his 
contention on appeal must be limited 
either to questions of law or to such 
arguments as arise upon the evidence 
which the plaintiff has placed on the 
record, 8 Cal. 274, per Field J., and 
see 9 Mad. 445, dissenting from 4 
All. 387. 

4 i.e. before the parties have en¬ 
tered upon their case, 4 Bom. 578. 

5 That a stranger to the suit will not 

be allowed to tender a statement on 
behalf a party, see Boiirke, O. C. J. 
153 * 



Inquiry. 


Effect of 
set-off. 
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sum o£ money 1 legally recoverable 2 by him from the 
and if in such claim of the defendant against the plaintiff both 
parties fill the same character as they fill in the plaintiff's suit 3 , 
the defendant may, at the first hearing of the suit, but not after¬ 
wards unless permitted by the Court, tender a written statement 
containing the particulars of the debt sought to be set-off. 

The Court shall thereupon inquire into the same, and if 
it finds that tlie case fulfils the requirements of, the former 
part of this section, and that the amount claimed to be set-off 
does not exceed the pecuniary limits of its jurisdiction 4 , the 
Court shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a 
cross-suit so as to enable the Court to pronounce a final 
judgment in the same suit, both on the original and 011 the 
cross claim; but it shall not effect the lien, upon the amount 
decreed, of any pleader in respect of the costs payable to him 
under the decree 5 . 


<SL 


plaintiff, 


Illustrations . 

(a) A bequeaths rs. 2,000 to B, and appoints C his executor 
and residuary legatee. B dies and D takes out administration 
to B’s effects. C pays rs. 1,000 as surety for D . Then D sues 
C for the legacy. C cannot set-off the debt of rs. 1,000 against 
the legacy, for neither C nor D fills the satne character with 
respect to the legacy as they fill with respect to the payment of 
the rs. i,coo. 


1 2 All. 252 (not compensation for 
waste by usufructuary mortgagee) : 
and see 9 Bom. 403. 

2 For cases in which a sum was 
held not to be ‘ legally recoverable/ 
see 2 Suth. Civ. R. 297 (rent barred 
by time) : 6 Suth. Ref. 26 (money 
spent without authority in repairs): 
15 Suth. Civ. R. 252 (demand already 
dismissed): 16 ibid. 308 (demand 
based on unenforceable decree). Haw¬ 
ley v. Hawley, 1 Q. B. D. 460 (debt 
arising on unratified promise of an 
infant). 

3 5 All. 30 t, where Straight J. re¬ 
marks that at present the law of 
procedure in India does not sanction 
Bet-off^ or counterclaim as contem¬ 
plated by art. 3, Order xix of the 
Judicature Act, 1875. 

4 3 N. W. P. 114/ In 1 Suth. Civ, 


R. 297, the Court seemed to think 
that a claim enforceable in a Col¬ 
lector’s court could not be set-off in a 
civil court. 

5 It has been held that this section 
regulates procedure and does not take 
away any right of set-off which parties 
would have had independently of its 
provisions, 7 All. 2S4 4 Bom. 407 : 
11 Cal. 560. It was never, said Garth 
C.J., intended to enact any new law 
as to what is, and what in not, the 
subject of set-off, 9 Cal. 918. With 
deference, it was intended by sec. 112 
to state when, and when only, set-off 
should be allowed. The decision in 
2 Mad. H. C. 296, relied on in 11 Cal. 
360 and 4 Bom. 407, was on secs. 121, 
i 9 5 of the Code of 1 859. Ab to the de¬ 
cree where a set-off’ has been allowed, 
see sec. 216 infra. 
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A dies intestate and in debt to B. C takes out adminis¬ 
tration to A’s effects, and B buys part of the effects from C. In a 
suit for the purchase-money by C against B , the latter cannot 
set-off the debt against the price, for C fills two different characters, 
one as the vendor to B , in which he sues B } and the other as 
representative to A l . 

(c) A sues i 5 on a bill of exchange. B alleges that A has 
wrongfully neglected to insure i?’s goods and is liable to him in 
compensation which he claims to set-off. The amount not being 
ascertained cannot be set-off' 2 * . 

(cl) A sues B on a bill of exchange for rs. 500. B holds a 
judgment against A for rs. i,ooo. The two claims being both 
definite, pecuniary demands may be set-off. 

( e) A sues B for compensation on account of a trespass. B 
holds a promissory note for rs. 1,000 from A and claims to set-off 
that amount against any sum that A may recover in the suit. B 
may do so, for as soon as A recovers, both sums are definite 
pecuniary demands. 

(/) A and B sue C for rs. 1,000. C cannot set-off a debt due 
to him by A alone. 

(g) A sues B and C for rs. i,ooo. B cannot set-off a debt due 
to him alone by A s . 

(h) A owes the partnership-firm of B and C rs. 1.000. B dies 
leaving C surviving. A sues G for a debt of rs. 1,500 due in his 
separate character. C may set-off the debt of rs. 1,000. 


<SL 


112. Except as provided in the last preceding* section, no No written 
written statement shall be received after the first hearing of drived* 
the suit: * after first 

Provided that the Court may at any time require a written p^iso* 
statement, or additional written statement, from any of the 
parties 4 , and fix a time for presenting the same : 


1 So a debt due as manager of a 
Muhammadan’s estate cannot be set¬ 
off against a personal liability, 5 All. 
299. 

2 2 Mad. H. C. 296. As to Betting- 
off a claim for unliquidated damages 
capable of being immediately ascer¬ 
tained and which was connected with 
the same transaction, and arose out 
of one and the same contract, as that 
in respect of which the plaintiff’s suit 
was brought, see 4 Bom. 407, m ow¬ 
ing 2 Mad. H. C. 296, and 4*ibid. 
120 . 

* Joint and separate debts cannot 
bo set-off against each other, 9 Bom. 
404, citing Story, Eq. Jur. § 1437 a. 

VOL. II. 


So a shareholder cannot set-off a debt 
due to him from the company against 
calls by the liquidator in a winding-up 
(see Re Whitehouse, 9 Ch. D. 595), 
and directors cannot set-off any money 
due from the company to them against 
the amounts which they are ordered 
to replace {Flitcroft's case, 21 Ch. D. 
5 l 9 )- 

4 This enables the Court to call for 
a written statement to supply omis¬ 
sions in the plaint, not to add to or 
var> the plaintiff’s claim, 11 Suth. 
Civ. R. 71. As to appealing when 
the Court has called for a statement 
without any sufficient cause, see 22 
Suth. 377 - 
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Provided also that a written statement, or an additional 
written statement, may, with the permission o£ the Court, 
be received at any time for the purpose of answering written 
statements so required and presented. 

113 , If any party from whom a written statement is so 
required fails to present the same within the time fixed by 
the Court, the Court may pass a decree against him, or make 
such order in relation to the suit as it thinks fit. 


114. Written statements shall be as brief as the nature 
of the case admits, and shall not be argumentative, but shall 
be confined as much as possible to a simple narrative of the 
facts which the party by whom or on whose behalf the written 
statement is made believes to be material to the case, and 
which he either admits or believes he will be able to prove h 

Every such statement shall be divided into paragraphs, 
numbered consecutively, and each paragraph containing as 
nearly as may be a separate allegation. 

115. Written statements shall be signed and verified in 
the manner hereinbefore 2 provided for signing and verifying 
plaints 3 , and no written statement shall be received unless, it 
be so signed and verified. 

116. If it appears to the Court that any written statement, 
whether called for by the Court or spontaneously tendered, is 
argumentative or prolix, or contains matter irrelevant 4 to 
the suit 5 , the Court may amend it then and there, or may, 
by an order to be endorsed thereon, reject the same, or return 
it to the party by whom it was made for amendment within 
a time to be fixed by the Court, imposing such terms as to 
costs or otherwise as the Court thinks fit. 


1 3 Ben. Appx. 12:5 Sutli. Civ. R. 
56, 58 : 8 ibid. 296. 

2 Sec. 51. . 

a Consequently, a person filing a 
written statement in a suit is bound 
by law to state the truth; and if he 
makes a statement which is false to 
his knowledge or belief, or which he 
does not believe to be true, he is 
guilty of giving false evidence within 
the meaning of sec. 191 of the Penal 
Code, 6 All. 628. 


4 As to the ‘ irrelevancy ’ here re¬ 
ferred to, the question is, not whether 
the written statement discloses a 
good defence, but whether the facta 
stated therein are such as the de¬ 
fendant believed to be material to his 
case, 10 Bom. H. C. 428. 

5 As to applications in Presidency 
High Courts to take statements off the 
file on the grounds here mentioned, 
see 3 Ben. Appx. 12 : 10 Bom. H. C. 
425 - 
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ikCHAP. IX. EXAMINATION OF PARTIES BY THE COURT, 


lien any amendment is made under this section, the Judge Attestation 

shall attest it by his signature. of a ™end- 

J . 4 ments. 

W hen a statement has been rejected under this section, Effect of 
the party making it shall not present another written state- re j ectlon - 
ment, unless it be expressly called for or allowed by the Court. 


CHAPTER IX. 

OF THE EXAMINATION OF THE PARTIES BY THE COURT. 

117. At the first hearing of the suit, the Court shall Ascertain- 
ascertain from the defendant or his pleader whether he admits 

a wlietnpr 

or denies the allegations of fact made in the plaint, and shall allegations 
ascertain from each party or his pleader whether he admits ^<1 written 
or denies such allegations of fact as are made in the written statements 
statement (if any) of the opposite party, and as are not expressly ^ aenfed. 
or by necessary implication admitted or denied by the party 
against whom they are made. The Court shall record such 
admissions and denials. 

118. At the first hearing of the suit, or at any subsequent Oral ex- 
liearing, any party appearing in person or present in Court, 

or any person able to answer any material questions relating companion 
to the suit by whom such party or his pleader is accompanied, ^ Belf 
may be examined orally 1 by the Court: and the Court may, if pleader, 
it thinks fit, put in the course of such examination questions 
suggested by either party 2 . 

119o The substance of the examination shall be reduced Substance 

to writing by the Judge, and shall form part of the record. of examin¬ 
ation to be 

120 . If the pleader of any party who appears by a pleader written * 
refuses or is unable to answer any material question relating ^baity* 
to the suit which the Court is of opinion 3 * * that the party whom of pleader 
he represents ought to answer, and is likely to be able ^ 0 toaus * er * 
answer if interrogated in person, the Court may postpone 

1 Such party or person is a * wit- 8 Th® Court should record the 

ne3s* (ActX of 1873, 8. 5), and must question asked,-and the grounds of 
therefore be sworn or affirmed. such opinion, 17 Suth. Civ. R. 508, and 

3 But the parties cannot question see 2 Bom, H. C. 340. 

each other. 

L 1 2 
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the hearing o£ the suit to a future day, and direct that such 
party shall appear in person on such day. 

If such party fails without lawful excuse 1 to appear in 
person on the day so appointed, the Court may pass a decree 
against him, or make such order in relation to the suit as 
it thinks fit. 

CHAPTER X. 

OF DISCOVERY, AND OF THE ADMISSION, INSPECTION, 
PRODUCTION, IMPOUNDING AND RETURN OF 
DOCUMENTS. 

121. Any-party may at any time 2 by leave of the Court 3 
deliver through the Court interrogatories in writing for the 
examination of the opposite party, or where there are more 
opposite parties than one, any one or more of such parties, 
with a note at the foot thereof stating* whieli of such interro¬ 
gatories each of such persons is required to answer 4 : 

Provided that no party shall deliver more than one set of 
interrogatories to the same person without the permission of 
the Court, and that no defendant shall deliver interrogatories 
for the examination of the plaintiff unless such defendant has 
previously tendered a written statement and such statement 
has been received and placed on the record. 

122. Interrogatories delivered under section 121 shall be 
served on the pleader (if any) of the party interrogated, or in 
the manner hereinbefore provided for the service of summons, 
and the provisions of sections 79 , 80 , 81 and 82 shall, in the 
latter case, apply so far as may be practicable. 

123. The Court, in adjusting the costs of the suit, shall, at 



1 See for instances secs. 176, 640, 
and 641, infra, 3 Mad. H. C. 167 (in¬ 
sufficient time), 18 Suth. Civ. R. 
18 (necessary absence on service of 
Government). 

2 This probably means, in the case 

of the plaintiff, * at any time after he 
has presented the plaint: * in ihe 
case of the defendant, see the proviso 

to sec. 121, which agrees with Eyre- 


mont Burial Board v. Egremont Iron 
Co., 14 Ch.D. 158. 

3 Leave of the Court ia always 
necessary. Supra, p. 402. 

* This section contemplates, first, 
leave to interrogate, and, secondly, 
the service of the interrogatories 
through the Court. The Court does 
not, at this stage, determine what ques¬ 
tions must be answered, 5 Cal. 709. 
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he instance of any party, inquire or cause inquiry to be made 
into the propriety of delivering such interrogatories; and if it 
thinks that such interrogatories have been delivered unreason¬ 
ably, vexatiously or at improper length, the costs occasioned 
by the said interrogatories and the answers thereto shall be 
borne by the party in fault. 

124. If any party to a suit be a body corporate or a joint 
stock company, whether incorporated or not, or any other 
body of persons empowered by law to sue or be sued, whether 
in its own name or in the name of any officer or other person, 
any opposite party may apply to the Court for an older 
allowing him to deliver interrogatories to any member or 
officer of such corporation, company or body, and an order 
may be made accordingly 1 . 

125. Any party called upon to answer interrogatories, 
whether by himself or by any such member or officer, may 
refuse to answer any interrogatory on the ground that it is 
irrelevant 2 , or is not put bondjide for the purposes of the suit, 3 , 
or that the matter inquired after is not sufficiently material at 
that stage of the suit \ or on any other like ground 6 . 


Inquiry 
into pro¬ 
priety of 
exhibiting 
interroga¬ 
tories. 


Service of 
interroga¬ 
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irrelevant, 
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1 That an ordinary member of a 
company should not be interrogated 
unless it is shown that he has the 
required information and that there 
is no officer capable of giving it, see 
j Berkeley v. Standard Discount Co. y 
13 Ch. Div. 99, per Jessel M.R. The 
company s solicitor acts for the mem¬ 
ber or officer directed to answer, and 
chargee the company with the cost, 
ibid . As to the duty of directors to 
obtain information for the purpose of 
answering interrogatories, see South - 
wark Water Co . v. Quick, 3 Q- B * 
X). 321, per Cotton L.J. Where the 
officer put forward by a corporation 
is also its attorney or pleader in the 
suit, he cannot object to answer on 
the ground of privilege tinder the 
Evidence Act, sec. 146 ; see Mayor of 
Swansea v. Quirk , 5C. P. D. 106. 

» See, for example, Wier v. Tucker, 
L. R., 14 Eq. 25: Hodson v. Taylor , 
L. R., 9 Q. B. 79. In England inter¬ 


rogatories which do not relate to any 
matters in question in the suit are 
deemed irrelevant, though they might 
be admissible on the oral cross-ex¬ 
amination of a witness (Order xxxi. 
second proviso). That an interroga¬ 
tory may be relevant as leading up to a 
matter in issue, see Jones v. Richards , 
15 Q. B. D. 439. 

3 Baker v. Lane , 3 H. & C. 544 : 
The Mary or Alexandra , L. R., 2 A. 
& E. 319. 

4 See Mercier v: Cotton , 1 Q. B. D. 
442 : Gay v. Labouchere , 4 Q. B. D. 
p. 207. 

5 e.g. that the question tends to 
criminate, or that the answer would 
expose him to penalties or proceed¬ 
ings for maintenance; and see Lockett 
v. Lockett, L. R., 4 Ch. App. 33 b. The 
Code is silent as to scandalous inter¬ 
rogatories, e. g. one asking whether the 
defendants, who were Bued as husband 
and wife, were married. 
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126, Interrogatories shall be answered by affidavit 1 to be 
filed in court within ten days from the service thereof or 
within such further time as the Judge may allow 1 . 

127, If any person interrogated omits or refuses to answer, 
or answers insufficiently 2 , any interrogatory, the party interro¬ 
gating may apply 3 to the Court for an order requiring him to 
answer or to answer further, as the case may be. And an 
order may be made requiring him to answer or to answer 
further either by affidavit or by viva voce examination as the 
Judge may direct: provided that the Judge shall not require 
an answer to any interrogatory which in his opinion need not 
have been answered under section 125 . 

128, Either party may, by a notice through the Court, 
within a reasonable time not less than ten days before the 
hearing, require the other party to admit (saving all just 
exceptions to the admissibility of such document in evidence) 
the genuineness of any document material to the suit 4 . 

The admission shall also be made in writing signed by the 
other party or his pleader and filed in court. 

If such notice be not given, no costs of proving such 
document shall be allowed, unless the Judge otherwise orders. 

If such notice is not complied with within four days after 
its being served, and the Judge thinks it reasonable that the 
admission should have been made, the party refusing shall 
bear the expense of proving such document, whatever may be 
the result of the suit. 



129. The Court may, at any time during the pendency 
therein of any suit, order any party 5 to the suit to declare by 


1 Answers to interrogatories are 
simply affidavits obtained in the way 

which the Code provides, and the 
party wishing to use them at the 
hearing must put them in as his 
evidence, 4 Cal. 836, per Wilson J. 

3 As to answers containing irrele¬ 

vant and improper matter, see Peyton 
v. liar ting, L. R., 9 C. P. 9: as to 
embarrassing answers, Lycll v. Ken¬ 
nedy. 27 Ch. D. 1 : as to extremely 
prolix answers, Lyell v. Kennedy , 33 
W. R. 44, 

3 The application should specify 


the interrogatories or parts of inter¬ 
rogatories to which a further answer 
is required, Anstey v. N. & S. 7 Vool- 
ivich Sub tray Co. 11 Ch. D. 439 * 

4 Compare Order xxxii. r. 2. 
The Code does not (as it ought) em¬ 
power any party to require another 
party to admit any specific fact. 

5 That an order under thR section 
cannot be made against the next 
friend of an infant or lunatic, see 
Dyke v. Stephens , 30 Ch. D. 189, 
dissenting from Higgin&on v. Hall, 
10 Ch. D. 235. 
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"avit all the documents which are or have been in his 
possession or power relating to any matter in question in the 
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suit l , and any party to the suit may, at any time before the 
first hearing, apply to the Court for a like order. 

Every affidavit made under this section shall specify 2 Affidavit 
which, if any, of the documents therein mentioned the to sach 
declarant objects to produce, together with the grounds of order ' 
such objection. 


130. The Court may, at any time during the pendency Power to 
therein o£ any suit, order the production by any party 3 thereto daction of 
of such of the documents in his possession * or power relating to 5 document 
any matter in question in such suit or proceeding as the Court suit> h 
thinks right ; and the Court may deal with such documents 
when produced in such manner as appears just 6 . 


131. Any party to a suit may at any time before or at the Notice to 
hearing thereof give notice through the Court to any other ! n? p ec tion 
party to produce any specified document for the inspection of documents 


1 e. g. the documents of title of a 
defendant in ejectment, 3 C. P. P. 
196. 

2 As to sufficiency of specification, 
see Taylor v. Batten> 4 Q. B. D. 85. 

3 not by his pleader, Suth. 1864, 
Civ. B. 164: Cash in v. Craddock, 2 
Ch. D. 140. 

* i. e. exclusive possession. 

5 See 10 Cal. 808. As to the prac¬ 
tice when a party producing docu¬ 
ments wishes to have certain portions 
sealed up, see 4 Cal. 835. 

6 Order xxxi. r. 14. The Court 
has no discretion as to refusing to 
allow the production, provided the 
documents are not privileged, 2 Bom. 
453, following Bustros v. White > L. B., 
1 Q. B. D. 139. What documents are 
privileged depends on the Evidence 
Act (secs. 122, 124, 126, 129), and 
the English decisions necessary to 
supplement that measure. Thus, re* 
ports of medical men procured by a 
solicitor for the purposes of an action 
(2 Ex. D. 437); the survey of a ship 
made for a like purpose i 3 P. D. 162) ; 
reports etc. relating to impending liti- 


5 n plaint, 

gation prepared for purpose of sub* etc. 
mission to solicitor (3 Q. B. D. 315); 
communications between solicitor and 
client (4 Q. B. D. 85); communications 
by a third party to a solicitor with 
reference to actual or pending litiga¬ 
tion (17 Ch. D. 681, 682) ; and, pro¬ 
bably, documents tending to criminate 
the party discovering them (5 Ex. D. 

23, 108). 

Neither the Code nor the English 
Order provides for the case where 
relevant documents are in the joint 
possession of the party disclosing 
them and some person not a party to 
the suit. Such documents cannot be 
ordered to be produced (10 Q, B. D. 

465) unless no interest can be affect¬ 
ed by their production other than the 
interest of the parties to the suit, 

15 Q. B. I>. 473, where the defendant 
was liquidator of a company which 
had been wound up, and had, as such, 
the possession and control of the docu¬ 
ments in question. 

One partner of a firm represents 
the other partners for the purposes of 
production of documents, 1 Bom. 496. 
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the party giving such notice or of his pleader 1 i and to permit 
such party or pleader to take copies thereof. 

No party failing to comply with such notice shall after¬ 
wards be at liberty to put any such document in evidence 
on his behalf in such suit, unless he satisfies the Court that 
such document relates only to his own title, or that he had some 
other and sufficient cause 2 for not complying with such notice. 

132. The party to whom such notice is given shall, within 
ten days from the receipt thereof, deliver through the Court 
to the party giving the same a notice stating a time within 
three days from such delivery at which the documents, or such 
of them as he does not object to produce, may be inspected at 
his pleader’s’office or some other convenient place 3 , and stating 
which, if any, of the documents he objects to produce, and on 
what grounds. 

133. If any party served with notice under section 131 
omits to give notice under section 132 of the time for inspec¬ 
tion, or objects to give inspection 4 , or names an inconvenient 
place for inspection, the party desiring it may apply to the 
Court for an order of inspection 6 . 

134. Except in the case of documents referred to in the 
plaint, written statement or affidavit of the party against 
whom the application is made, or disclosed in his affidavit of 
documents, such application shall be founded upon an affidavit 
showing (a) of what documents inspection is sought, (b) that 
the party applying is entitled to inspect them, and ( c) that 
they are in the possession or power of the party against whom 
the application is made. 



Power to 135. If the party from whom discovery of any kind or 
or^ueetton i ns P ec ^ on is sought objects to the same or any part thereof. 


1 This includes an advocate, avakfl, 
an attorney of a High Court, and a 
recognised agent, supra, pp. 466, 488; 
but not a co-defendant (Bartley v. 
Bartley , 1 Drew. 233) nor a non¬ 
professional relative (Summerjield v. 
Pritchard, 17 Beav. 9). 

2 Webster v. Wheicall , 15 Ch. D. 
120; Quitter v. Really , 23 Gb. D. 42. 

3 5 Bom. 467 ; Prestney v. Corpn. 


of Colchester, 24 Ch. Div. 376. 

4 As in the case of privileged 
letters, n Cal. 655. 

5 Such order will not be made un¬ 
less the applicant has taken the steps 
mentioned in sec. 131, i 0 Cal. 56. 
The Code should have expressly em¬ 
powered the Court to grant an order 
for inspection in such place and in 
such manner as it may think fit. 
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the Court is satisfied that the right to such discovery 
or inspection depends on the determination of any issue or 
question in dispute in the suit \ or that for any other reason 
it is desirable that any such issue or question should be deter¬ 
mined before deciding upon the right to the discovery or 
inspection, the Court may order that the issue or question be 
determined first and reserve the question as to the discovery or 
inspection 1 2 . 
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136. If any party fails to comply with any order under Conse- 

this chapter 3 , to answer interrogatories or for discovery, ^"® nccsof 

production or inspection, which has been duly served, he shall, answer o°r 

if a plaintiff, be liable to have his suit dismissed for want of £ ive m * 
t # in spection. 

prosecution, and if a defendant, to have his defence, if any, 

struck out 4 , and to be placed in the same position as if he had 

not appeared and answered; 

and the party interrogating or seeking discovery, production 
or inspection may apply to the Court for an order to that 
effect, and the Court may make such order accordingly 5 , 

Any party failing to comply with any order under this 
chapter, to answer interrogatories or for discovery, production 
or inspection, which has been served personally upon him, 
shall also be deemed guilty of an offence under section 188 of 
the Indian Penal Code 6 . 


1 e.g. the existence of a partner¬ 
ship or agency. 

2 Order xxxi. r. 20. It empowers 
the Court to raise and determine, 
before the hearing of the cause, an 
issue for the exclusive purpose of de¬ 
ciding the right to discovery of evi¬ 
dence which is to be used at the trial, 
6 Bom. 572. For English decisions 
on the corresponding rule see JVood 
v. The Anglo-Italian Bank , Ld. y 34 
L. T., N. S. 255 : lie Leigh '8 Estate, 
6 Ch. Div. 256. 

3 Thus when interrogatories are 

delivered with the leave of the Court 

under sec. 121, the Court virtually 

orders them to be answered within ten 
days from thedate of service (sec. 126). 
If the party interrogated disobeys, the 
Court may make an order under sec. 
136; 10 Cal. 506. 


4 7 All. 159 : 9 Cal. 923, where the 
J udge making the order said that the 
party against whom it was made 
might come in and seek to set it 
aside. The powers given by this sec¬ 
tion will not be exercised save in ex¬ 
treme cases, 5 Cal. 708, 710 (where 
4 36 ’ is misprinted for ‘ 136 ’). 

5 The Court’s power is discretionary, 

and (e.g.) a suit will not be dismissed 
under this section where the plaintiff 
fails to answer interrogatories be¬ 
cause he has become incapable of 
transacting business, Cardwell v, 
Tomlinson, 54 L. J., Ch. 957. 

• As regards the chartered High 
Courts (where a party disobeying such 
an order is liable to be committed for 
contempt), this remedy may be re¬ 
garded as cumulative, 7 Bom. 1. 
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137. The Court may of its own accord, and may in its 
discretion upon the application of any of the parties to a 
suit, send for, either from its own records or from any other 
Court 1 , the record 2 of any other suit or proceeding', and inspect 
the same 3 . 

Every application made under this section shall (unless the 
Court otherwise directs) be supported by an affidavit of the 
applicant or his pleader, showing how the record is material to 
the suit in which the application is made 4 , and that the 
applicant cannot without unreasonable delay or expense obtain 
a duly authenticated copy of the record of of such portion 
thereof as the applicant requires, or that the production of the 
original is necessary for the purposes of justice. 

Nothing contained in this section shall be deemed to enable 



the Court to use in evidence any document which under the 
Indian Evidence Act, 1872 , would be inadmissible in the 


suit. 


Documen- 138. The parties or their pleaders shall bring with them 
dence to be and have in readiness at the first hearing of the suit, to be 
P roduced when called for5 by the Court, all the documentary 
first hear- evidence of every description in their possession or power, on 
.. which they intend to rely, and which has not already been 
filed in Court, and all documents which the Court at any time 
before such hearing has ordered to be produced. 

Effect of 139. No documentary evidence in the possession or power 

IS of an y P art y which should have been, but has not been, 
documents, produced in accordance with the requirements of section 138 , 
shall be received at any subsequent stage of the proceedings 
unless good cause be shown to the satisfaction of the Court 
for the non-production thereof 6 . And the Judge receiving any 
such evidence shall record his reasons for so doing. 

Documents 140. The Court shall receive the documents respectively 
to be re- , . * j 

ceived by produced by the parties at the first hearing, provided that the 
Court. 

1 i. e. Court ejusdem generis, and 3 7 Cal. 565. 

note. g. the court of wards, seo 15 4 i Ind. Jur.,N. S. 2S3, per Phear J, 

Suth. Civ. R. 150. 6 They need not file their docu- 

2 or such part thereof as is specified mentary evidence unless it is called 
in the application, Suth. 1864, Civ. R. .. for, 1 Ben. A. C. J. 120. 

372, col 2. 6 9 Suth. Civ. R. 294. 
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inents produced by each, party be accompanied by an 
accurate list thereof prepared in such form as the High Court 
may from time to time direct h 

The Court may at any stage of the suit reject 2 any document 
which it considers irrelevant or otherwise inadmissible, record¬ 
ing 3 the grounds of such rejection. 
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141. No document shall be placed on the record unless it No docu- 
has been proved or admitted in accordance with the law of {Jjfpkced 
evidence for the time being in force. Every document so on record 
proved or admitted shall be endorsed with the number and proved, 
title of the suit, the name of the person producing it, and 

the date on which it was produced. The Judge shall then Proved 
endorse with his own hand a statement that it was proved 
against or admitted by (as the case may be) the person and 
against whom it is used. The document shall then be filed 
as part of the record : 

Provided that, if the document be an entry in a shop-boob Entries in 
or other book, the party on whose behalf such book is produced sllo P boc ’ v0 - 
may furnish a copy of the entry, which may be endorsed as 
aforesaid, and shall be filed as part of the record, and the 
Court shall mark the entry 4 , and shall then return the book to 
the person producing it. 

All documents produced at the first hearing and not so 
proved or admitted shall be returned to the parties respectively 
producing them. 

142. When a document so proved or admitted is relied on Rejected 
as evidence by either party, but the Court considers it in- 
admissible, it shall be further endorsed with the addition of 

the word 4 rejected/ and the endorsement shall be signed by 
the Judge. 

The document shall then be returned to the party who and re- 
, , ., turned, 

produced it. 


1 The Pan j Jib Chief Court lias 2 Marshall, 127,135: 11 Sutli. Civ. 
prescribed such form, Judicial Cir - R. 35 °* 

culacs , No. xviii. p. 42. And see the 3 The official copies of the Code have 
Circular of the Judicial Commissioner here ‘ recording to the grounds,’ etc.— 
of the Central Provinces, No. xiv. of an obvious misprint or clerical error. 
1881. Sec also British Burma Gazette, 4 for the purpose of identification. 
Nov. 1887, Part III, p. 149. Compare sec. 62. par. 2. 
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143. Notwithstanding anything contained in 
141 and 142 ; the Court may, if it sees sufficient cause; direct 
any document or book produced before it in any suit to be 
impounded and kept in the custody of an officer of the Court; 
for such period and subject to such conditions as the Court 
thinks fit. 

144. In suits in which an appeal is not allowed; when the 
suit has been disposed of; and in suits in which an appeal is 
allowed; when the time for preferring an appeal from the 
decree has elapsed; or, if an appeal has been preferred; then 
after the appeal has been disposed of, any person, whether a 
party to the suit or not, desirous of receiving back any docu¬ 
ment produced by him in the suit, and placed on the record, 
shall, unless the document is impounded under section 143 , be 
entitled to receive back the same: 

Provided that a document may be returned at any time 
before either of such events, if the person applying for such 
return delivers to the proper officer a certified copy of such 
document to'be substituted for the original: 

Provided also that no document shall be returned which, by 
force of the decree, has become void or useless. 

On the return of a document which has been admitted in 
evidence, a receipt shall be given by the party receiving it, in 
a receipt-book to be kept for the purpose. 

145. The provisions herein contained as to documents shall, 
so far as may be, apply to all other material objects producible 
as evidence. 


<SL 


sections 62 , 


CHAPTER XI. 

OF THE SETTLEMENT OF ISSUES. 

146- Issues arise when a material proposition of fact or law 
is affirmed by the one party and denied by the other. 

Material propositions are those propositions of law or fact 
which a plaintiff must allege in order to show a right to 
sue. 

Each material proposition affirmed by one party and denied 
by the other must form the subject of a distinct issue, 
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At the first hearing* of the suit, the Court shall, after 
reading* the plaint and the written statements, if any, and 
after such examination of the parties as may appear necessary, 
ascertain upon what material propositions of fact or of law the 
parties are at variance 1 , and shall thereupon proceed to frame 
and record the issues on which the right decision of the case 
appears to the Court to depend 2 . 

When issues both of law and of fact arise in the same suit, 
and the Court is of opinion that the case may be disposed of 
on the issues of law only, it shall try those issues first, and 
for that purpose may, if it thinks fit, postpone the settlement 
of the issues of fact until after the issues of law have been 
determined. 

Nothing in this section requires the Court to frame and 
record issues when the defendant at the first hearing of the 
suit makes no defence 3 . 



147. The Court may frame the issues from all or any of Allega- 

11 p 11 • . • -i tions from 

the tol lowing materials :— which 

(a) allegations made on oath by the parties, or by any 
persons present on their behalf, or made by the pleaders of 
such parties or persons 4 ; 

( b ) allegations made in the plaint or in the written state- 


1 One party has no power to sum¬ 
mon another to give evidence on the 
settlement of issues, i Hyde, 147* 

2 It may be laid down as a general 
rule that only such averments should 
be made the subject of issues as aro 
essential to support the cause of action 
and are denied by the defendant, or 
as are essential to support a plea and 
are denied by the plaintiff. Mere 
pieces of evidence which are to be 
adduced to enable the Court to infer 
the truth of a material averment 
ought not to be made the subject of 
separate issues, 3 N W. P. 307, per 
Turner J. There is nothing in the 

Code which makes the omission by 

the J udgo to settle issues fatal to the 


trial of the suit, 13 Moo. I. A. 573 
(on Act VIII of 1859): 11 Moo. I. 
A. 25 ; but such an omission would 
be a grave irregularity. A direction to 
ascertain an amount properly payable 
may be equivalent to an issue, 12 
Moo. I. A. 502, 503. 

3 And there is nothing in the Code 
which requires the Court to allow an 
issue to be raised on a point of law 
which the Court considers to be per • 
fectly clear. 

The Code nowhere empowers the 
Judge to try issues of fact with tho 
aid of a jury, 2 N. W. P. 97. 

* The Court is not bound by tho 
language of the plaint and written 
statement, 11 Cal. 410. 
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ments (if any) tendered in the suit, or in answer 
gatories delivered in the suit; 

(e) the contents of documents produced by either party 1 . 

148. If the Court be of opinion that the issues cannot be 
correctly framed without the examination of some person not 
before the Court, or without the inspection of some document 
not produced in. the suit, it may adjourn the framing of the 
issues to a future day, to be fixed by the Court, and may 
(subject to the rules contained in the Indian Evidence Act) 
compel the attendance of any person or the production of any 
document by the person in whose hands it maybe, by summons 
or other process. 

149* The Court may at any time before passing a decree 
amend the issues 2 or frame additional issues 3 on such terms as it 
thinks fit, and all such amendments or additional issues as 
may be necessary for determining the controversy between the 
parties shall be so made or framed 4 . 

The Court may also, at any time before passing a decree, 
strike out any issues that appear to it to be wrongly framed 
or introduced 6 . 

150. When the parties to a suit are agreed as to the 
question of fact or of law to be decided between them, they 
may state the same in the form of an issue, and enter into an 
agreement in writing, 

(a) that upon the finding of the Court in the affirmative or 
the negative of such issue, a sum of money specified in the 
agreement, or to be ascertained by the Court, or in such 
manner as the Court may direct, shall be paid by one of the 



1 As to the proper issues in a suit 
to establish an easement, when limi¬ 
tation is pleaded, see 6 Cal. 812. 

2 £ Cal. 64, where Garth C.J. said 
that the power of amending issues 
given to the Indian Courts i9 almost 
in the same language as the power of 
amendment given to judges in Eng¬ 
land by sec. 222 of the C. L. P. Act, 
1852* and that a judge is not bound 
to make such amendments except for 
the purpose of more effectually putting, 
in issues and trying the real question 


or questions in controversy. 

3 It should not add an issue or 
amend the plaint so as to raise a 
wholly different question to that on 
which the parties have come into 
court, 2 IncL Jur., N. S. 118, per 
Markby J. 

4 and see the proviso to sec. 53. 
The power given by these sections is 
not bo extensive as that given in 
England by the Judicature Act, 7 
Bom. 160. 

» 3 Sutb. Civ. E. 147, 150. 
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fes to the other of them, or that one of them be declared 
entitled to some right or subject to some liability specified in 
the agreement, 

(J) that upon such finding some property specified in the 
agreement and in dispute in the suit shall be delivered by one 
of the parties to the other of "them, or as that other may 
direct, or 

( 1 c ) that upon such finding one or more of the parties shall 
do or abstain from doing some particular act, specified in the 
agreement, and relating to the matter in dispute. 

151. If the Court be satisfied, after making such inquiry 
as it deems proper, 

(а) that the agreement was duly executed by the parties, 

(б) that they have a substantial interest in the decision of 
such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it may proceed to record and try the issue, and state its 
finding or opinion thereon in the same maimer as if the issue 
had been framed by the Court; 

and may, upon the finding or decision on such issue, pro¬ 
nounce judgment according to the terms of the agreement; 

and upon the judgment so given, decree shall follow and 
may be executed in the same way as if the judgment had been 
pronounced in a contested suit. 


<SL 


Court, if 
satisfied 
that agree¬ 
ment was 
executed in 
good faith, 
may pro¬ 
nounce 
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CHAPTER xn. 

DISPOSAL OF THE SUIT AT THE FIRST HEARING. 

152. If at the first hearing of a suit it appears that the If parties 
parties are not at issue on any question of law or of fact, the Botat isau ® 

. 1 1 1 on tiiiy 

Court may at once pronounce 3Udgment . question of 

153. Where there are more defendants than one, and any if 0 ne of 
one of the defendants is not at issue with the plaintiff on any ^, 3V ^ ral 
question of law or fact, the Court may at once pronounce be not at 
judgment for or against such defendant, and the suit shall 
proceed only against the other defendants. 

1 3 Ben. A. C. J. 
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154. When the parties are at issue on some question of l! 
or of fact, and issues have been framed by the Court as 
hereinbefore prowled, if the Court be satisfied'that no further 
argument or evidence than the parties can at once supply is 
required upon such of the issues as may be sufficient for the 
decision of the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court may proceed to 
determine such issues, 

and, if the finding thereon is sufficient for the decision, may 
pronounce judgment accordingly, whether the summons has 
been issued for the settlement of issues only or for the final 
disposal of the suit: 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are 
present and none of them object 1 . 

If the finding is not sufficient for the decision, the Court 
shall postpone the further hearing of the suit, and shall fix a 
day for the production of such further evidence, or for such 
further argument, as the case requires, 

155. If the summons has been issued for the final disposal 
of the suit, and either party fails without sufficient cause to 
produce the evidence on winch he relies, the Court may at 
once pronounce judgment, 

or may, if it thinks fit, after framing and recording issues 
under section 146 , adjourn the suit for the production of such 
evidence as may be necessary to its decision upon such issues. 

CHAPTER XIII. 

OP ADJOURNMENTS. 

156. The Court may, if sufficient cause be showm 2 , at any 
stage of the suit grant time to the parties or to any of them, 
and may from time to time adjourn the hearing of the 
suit. 

In all such cases the Court shall fix a day for the further 

1 1 N. W. P. 147. Otherwise a 3 See 7 Suth. Civ. K. 84 : 3B0111.H. 
party might be precluded from offer- C., O. C. J. 55. 
ing evidence in proof of hia case. 
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tg of the suit, and may make such' order as it thinks' Costs 
t with respect to the costs occasioned by the adjournment: .^p^ u 

Provided that* when the hearing of evidence has once begun, 
the hearing of the suit shall be‘.continued from day to day 
until all the ‘ witnesses in attendance' have been examined, 
unless the Court finds the adjournment of the.' hearing to he. 
necessary .for reasons to be recorded by the Judge with his 
own hand. 


157. If, on any day to which the hearing* of the-suit is Procedure 
adjourned, the parties or any of them fail to appear, the Court 
may proceed to dispose of the suit in one of the modes directed pear on 
in that behalf by Chapter VII, or make such other order as it diXy fixcd * 
thinks fit 1 . 


158. If any party to a suit to whom time has been granted Court may 
fails to produce his evidence, or to cause the attendance of his notwith- 
witnesses, or to perform any other act necessary to the further standing 
progress of the suit, for which time lias been allowed, the par ty fails 
Court may, notwithstanding such default, proceed to decide to P roduco 
the suit forthwith. 2 . etc. 


% CHAPTER XIV. 


OF THE SUMMONING AND ATTENDANCE OF WITNESSES. 


159. The parties may, after the summons has been delivered Summons 
for service on the defendant, whether it be for the settlement ^ nd 
of issues only, or for the final disposal of the suit, obtain, on evidence or 
application to the Court or to such officer as it appoints in documents, 
this behalf, before the day fixed for such settlement or dis¬ 
posal, as the case may be, ^summonses to persons whose 
attendance is required either to give evidence or to produce 
documents 3 * * * * 8 . 


1 It will be remembered tbat a suit 

dismissed under chap. VII (sec. 102) 

may be revived under sec. 103. 

a 7 Mad. 41, and see 4 Mad. H. C. 

56, 254. A decision under sec. 758 

can only be altered on appeal or re¬ 

view. 

8 Such summonses are issued as a 
matter of course (5 Suth. Civ. R. 111), 
VOL, I i: M 


except when they are applied for 
vexatiously (14 Suth, Civ. R, 66), or 
their issue would be useless, as where 
the application iB made so late that 
the witness cannot be reasonably ex¬ 
pected to attend in time before the 
applicant’s case closes, 9 Suth. Civ. E. 

53 °* 

m 
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160. The party applying for a summons shall, before the 
summons is granted and within a period to be fixed by the 
into court. Court, pay into court such a sum of money as appears to the 
Court to be sufficient to defray the travelling and other 
expenses of the person summoned x , in passing to and from 
the court in which he is required to attend, and for one day s 
attendance 1 2 . 

Scale of If the Court be -subordinate to a High Court, regard shall 
expenses. ^ ^ fixing the scale of such expenses, to the rules (if any) 

laid down by competent authority 3 . 




of wit- 


Tender of 
expenses to 
witness. 


161. The sum so paid into court shall be. tendered to the 
person summoned, at the time of serving the summons, if it 
can be served personally 4 * . 


Procedure 162, If it appear to the Court or to such officer. as it 
sufficient” a PP oxnts i 11 behalf that the sum paid into court is not 
sum paid sufficient to cover such expenses, the Court may direct such 
further sum to be paid to the person summoned as appears 
to be necessary on that account; and, in case of default 
in payment, may order such sum to be levied by attachment 
and sale of the moveable property of the party obtaining the 
summons; or the Court niay discharge the person summoned 
without requiring him to give evidence ; or may both order 
such levy and discharge such person as aforesaid. 

Expenses if If it be necessary to detain the person summoned for a 
tained 9 ^ l°Rg er period than one day, the Court may, from time to time, 
more than or der the party at whose instance he was summoned to pay 
one daj, C ourt such sum as is sufficient to defray the expenses of 

his detention for such further period, and, in default o> such 
deposit being made, may order such sum to be levied by 
attachment and sale of the moveable property of the party at 
whose instance he was summoned; or the Court may discharge 
the person summoned without requiring him to give e\idenee ; 


1 Compensation for loss of time will 
be refused, 2 Hyde, 236. 

a In 5 Suth. Ref. 6, Peacock C.J. 
laid down that no action for the ex¬ 
penses of a witness will lie. 

3 See N. W. V. and Oudh Gazette, 

14 Jan., 1882, Part II, p. 45 : Judicial 

Circular (Chief Court, Paujdb), No. 


xviii. p. 4 3 - . . . . 

4 That a witness is entitled to be 

paid his expenses by the party at 
whose instance he has been sum¬ 
moned, although he has not applied 
for them before giving his evidence, 
gee 4 Bom. 619* 
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both order such levy and discharge such person as 
aforesaid 1 . 



163. Every summons for the attendance of a person to Time, place 
give evidence or produce a document shall specify the time and p f \ 

. j. j pote 01 at- 

and place at which he is required to attend, and also whether tendance 
his attendance is required for the* purpose of giving evidence fiedln ?eC1 " 
or to produce a document, or for both purposes; and any summons, 
particular document which the person summoned is called on 
to produce shall be described in the summons with reasonable 
accuracy 2 . 

164. Any person may be summoned to produce a document, Summons 
without being summoned to give evidence; and any person ^u^ent° 
summoned merely to produce a document shall be deemed to 

have complied with the summons, if he cause such document 
to be produced instead of attending personally to produce the 
same. 


165. Any person present in court may be required by the 
Court to give evidence or to produce any document then and 
there in his actual possession or power. 

' 

166. Every summons to a person to give evidence or 
produce a document shall be served as nearly as may be in 
manner hereinbefore prescribed for the service of summons on 
the defendant 3 ; and the rules contained in Chapter VI as to 
proof of service shall apply in the case of all summonses 
served under this section. 

167. The service shall in all cases be made a sufficient 
time before the time specified in the summons for the at¬ 
tendance of the person summoned, to allow him a reasonable 
time for preparation and for travelling to the place at which 

v \ his attendance is required 4 . 

\ 168. If the serving-officer certify to the Court that the 
summons for the attendance of a person, either to give 
evidence or to produce a document, cannot be served, the 


Power to 
require 
persona 
in Court 
to give evi¬ 
dence. 

Summons 
how Berved, 


1 As to appeals from orders under 
this section for attachment and sale, 
seo infra, sec. 588, cl. (13). 

3 Suth. 1864, Civ. JR. 164. 

3 6 Suth. Civ. R. 126. 

4 This is in favour of the witness 


and for enforcing diligence on the 
party. It does not give the Courts 
any discretion as to granting or re¬ 
fusing summonses in consideration of 
their being applied for at a late period, 
9 Bom. 3 10 > per West J. 


Time for 

serving 

summons. 


Attach¬ 
ment of 
property of 
absconding 
witne3B. 


Mm2 
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Court shall examine the serving-officer on oath touching 
the non-service: 

and upon being satisfied that such evidence or production 
is material, and that the person for whose attendance the 
summons has been issued is absconding or keeping out of the 
way for the purpose of avoiding the service of the summons l , 
ma y issue a proclamation requiring him to attend to give 
evidence, or produce the document, at a time and place to be 
named therein; and a copy of such proclamation shall be 
affixed on the outer door of the house in which he ordinarily 
resides. 

If he does not attend at the time and place named in such 
proclamation, the Court may in its discretion 2 , at the instance 
of the party on whose application the summons was issued, 
make an order for the attachment of the property of the 
person whose attendance is required, to such amount as the 
Court thinks fit, not exceeding the amount of the costs of 
attachment and of the fine which may be imposed under 
section 170 : 

Provided that no Court of Small Causes shall make an 
order for the attachment of immoveable property. 

169. If, on the attachment of his property, such person 
appears and satisfies the Court that he did not abscond or 
keep out of the way to avoid service of the summons, and 
that he had not notice of the proclamation in time to attend 
at the time and place named therein, the Court shall direct 
that the property be released from attachment, and shall make 
such order as to the costs of the attachment as it thinks fit. 


170. If such person does not appear, or, appearing, fails 
to satisfy the Court that he did not abscond or keep out of 
the way to avoid service of the summons, and that he had not 
notice of the proclamation in time to attend at the time and 
place mentioned therein, the Court may impose upon him such 
fine not exceeding five hundred rupees as the Court thinks 
fit 3 , having regard to his condition in life and all the cir¬ 
cumstances of the case, and may order the property attached. 


1 6 Sutb. Civ. R. 235 : i ibid. 26. 
3 8 Suth. Civ. R. 505. 


» A revival of tbe repealed Act 
XIX of 1853, sec. 28. 
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part thereof, to be sold for the purpose of satisfying 
all costs incurred in consequence of such attachment, together 
with the amount of the said fine, if any 1 : 

Provided that, if the person whose attendance is required 
pays into court the costs and fine as. aforesaid, the Court 
shall order the property to be released from attachment. 


<SL 


171. Subject to the rules of ‘this Code as to attendance Court may 
and appearance and to the provisions of the Indian Evidence accord™ 
Act, 1872 , if the Court at any time thinks it necessary to summon as 

* ** * witnesses 

examine any person other than a party to the suit and not strangers 

named as a witness by a party to the suit, the Court may, to sult * 

of its own motion, cause such person to be summoned as a 

witness to give evidence, or to produce any document in 

his possession, on a day to be appointed, and may examine 

him as a witness or require him to produce such document. 

172. Subject as last aforesaid, whoever is summoned to Duty of 
appear and give evidence in a suit must attend at the time summoned 
and place named in the summons for that purpose, and whoever to give 

is summoned to produce a document must either attend to or pro duce 
produce it, or cause it to be produced, at such time and place, document. 

173. No person so summoned and attending shall depart When they 
unless and until (a) he has been examined or has produced the ^ 
document and the Court has risen, or ( 6 ) he has obtained the 
Court's leave to depart 2 . 

174. If any person on whom a summons to give evidence Conse- 

or produce a document has been served fails to comply with faihireu^ ' 
the summons, or if any person so summoned and attending comply 
departs in contravention of section 1 73 , the Court may order mong< b 
him to be arrested and brought before the Court: . 

Provided that no such order shall be made when the Court 
has reason to believe that the person so failing had a lawful 
excuse for such failure. 


When any person so brought before the Court fails to 
satisfy it that he had a lawful excuse for not complying with 
the summons, the Court may sentence him to fine not exceeding 
five hundred rupees. 

1 A suit will not lie to pet- aside a right to the property sold, 

sale under sec. 170, but the claimant ' former law, see 5 Mad. 

may sue the purchaser to establish his H. C. 1 3 a * 
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. 'Explanation .—Non-payment or non-tender of a sum suf¬ 
ficient to defray the expenses mentioned in section 160 
shall be deemed a lawful excuse within the meaning* of this 
section 1 . 

If any person so apprehended and brought before the Court 
cannot, owing to the absence of the parties or any of them, 
give the evidence or produce the document which he has been 
summoned to give or produce, the Court may require him to 
give reasonable bail or other security for his appearance at 
such time and place as it thinks fit, and on such bail or 
security being given, may release him. 

175« If any person so failing to comply with a summons 
absconds or keeps out of the way, so that he cannot be appre¬ 
hended and brought before the Court, the provisions of sections 
168 , 169 and 170 shall, mutatis mutandis y apply. 

170o No one shall be bound to attend in person to give 
evidence or to be examined in Court unless he resides— 

(a) within the local limits of its ordinary original juris¬ 
diction, or 

(b) without such limits and at a place less than fifty or 
(where there is railway-communication for five-sixths of the 
distance between the place where he resides and the place 
where the Court is situate) two hundred miles distance from 
the court-house. 

177* If any party to a suit present in Court refuses, 
without lawful excuse 2 , when required by the Court, to give 
evidence or to produce any document then and there in his 
actual possession or power, the Court may in its discretion 
either pass a decree against him, or make such order in relation 
to the suit as the Court thinks fit 3 . 



1 So probably would the fact that 
the summons required the witness to 
attend on Sunday or any other recog¬ 
nised holiday. See 8 Ben. Appx. ia, 
a case on the Code of Criminal Pro¬ 
cedure. 

8 i. e. such an excuse as would in 
law justify the refusal to give evidence, 
1 N. W. P. 242. 

8 3 Mad. H. C. 299: 4 Mad. H. C. 


T42. This section is extended (by 
Act Y of 1881, sec. 83) to probate- 
proceedings before the District Judge. 
The discretion conferred by it must 
be exercised with more than usual 
care, and a caveator’s refusal to answer 
a question does not justify the Judge 
in dispensing with proof of the will 
get up and passing a decree in the 
petitioner’s favour, 9 Bom. 241. 
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(§L 

les as to 


Whenever any party to a suit is required to give Buies 
evidence or to produce a document, the rules as to witnesses app i y ' 

^ i ill 1 i "1 • P J 1 +/-v Tin r>t •» 


contained in this Code shall apply to him so far as they are , 

applicable. 


CHAPTER XV, 


OF THE HEARING OF THE SUIT AND EXAMINATION OF 
WITNESSES. 

179. On the day fixed for the hearing of the suit, or on 
any other day to which the hearing is adjourned, the party 
having the rig'ht to begin shall state his case and produce 
his evidence in support of the issues which he is bound to 
prove 1 . 

Explanation .—The plaintiff has the right to begin unless 
where the defendant admits the facts alleged by the plaintiff ~ 
and contends that either in point of law or on some additional 
facts alleged by the defendant the plaintiff is not entitled to 
any part of the relief which he seeks, in which case the 
defendant has the right to begin. 

180. The other party shall then state his case and produce 
his evidence (if any) 3 . 

The party beginning is then entitled to reply. 

Where there are several issues, the burden of proving some 
of which lies on the other party, the party beginning may, 
at his option, either produce his evidence on those issues or 
reserve it by way of answer to the evidence produced by the 
other party. In the latter case, the party beginning may 
produce evidence on those issues after the other party has 
produced all his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginning; 
but the party beginning will then be entitled to reply 
generally on the whole case. 


Statement 
and pro¬ 
duction of 
evidence 
by party 
having 
right to 
begin. 
Buies as to 
right to 
begin. 


Statement 
and pro 
duction of 
evidence 
by other 
party. 
Beply by 
party be¬ 
ginning. 


1 The Code does 'not expressly say 
that the party beginning shall be 
allowed at the close of his case, if his 
opponent does not announce any in¬ 
tention to adduce evidence, to address 
the Court a second time for the pur¬ 
pose of summing up the evidence. 
See i Mad. H. C. 377. 

3 i. e. all the material allegations 


in tho plaint, 7 C. L. B. 274, cited by 
O’Kinealy, Code of Civil Procedure , 
and ed. p. 201. 

3 That the Court cannot refuse to 
hear some of defendant's witnesses on 
the supposition th$t it would only go 
to prove the same facts deposed by his 
other witnesses previously examined, 
see 2 Moo. I. A. 427. 
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181. The evidence of the witnesses in attendance 
taken orally in open court 1 in the presence, and under the 
personal direction and superintendence, of the Judge. 

182. In cases in which an appeal is allowed, the evidence 
of each witness shall be taken down in writing 2 , in the 
language of the Court, by or in the presence and under the 
personal direction and superintendence of the Judge, not 
ordinarily in the form of question and answer, but in that of 
a narrative, and, when completed, shall be read over in the 
presence of the Judge and of the witness, and also in the 
presence of the parties or their pleaders, and the Judge shall, 
if necessary, correct the same and shall sign it. 

183. If the evidence is taken down under section 182 in 
a language different from that in which it was given, and 
the witness does not understand the language in which it is 
taken down, the evidence as taken down in writing shall 
be interpreted to him in the language in which it was 
given 3 . 

184. In cases in which the evidence is not taken down 
in writing by the Judge, he shall be bound, as the examina¬ 
tion of each witness proceeds, to make a memorandum of the 
substance of what each witness deposes 4 , and such memorandum 
shall be written and signed by the Judge with his own hand, 
and shall form part of the record. 

185. Where English is not the language of the Court, 
but all the parties to the suit who appear in person, and the 
pleaders of such as appear by pleaders, do not object to have 
such evidence as is given in English taken down in English, 
the Judge may so take it down with his own hand. 

186. The Court may of its own motion or on the appli¬ 
cation of any party or his pleader take down, or cause to be 
taken down, any particular question and answer, or any 

1 As to examining in their palan- and 6 Cal. 7 ^ 2 - 

quins parda women not claiming ex- 3 As to the eftect o ailing to com- 
emption under sec. 640, see 1 Bon., ply with the requirements of secs. 
Short Notes, v. See, too, a Hyde, 88. i*> 3 > see ' / 2 ' 

3 See 7 Ben. 74 and 5 Bom. 63 * <> Suth. Civ. R. 112, n 3 . 

^cases under the Insolvent Act', * 
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jection to any question, if there appear any special reason may be 
p . . taken 

tor so doing. • down. 

187. If any question put to a witness be objected to by Questions 
a party or bis pleader, and the Court allows the same to ^ aUow° 
be put, the Judge shall take down the question, the answer, ed by 
the objection and the name of the person, making it, together 

with the decision of the Court thereon. 

188. The Court may record such remarks as it .thinks Remarks 

material resecting the‘demeanour of any witness while under o^ofwdt^ 
examination. * nesses * 

189. In eases in which an 'appeal is not allowed, it shall Memoran- 

not be necessary to take down the evidence of the witnesses in*evince in' 

writing at length : but the Judge, as the examination of each unappeal : 

o / . ° t ' abl© cases, 

witness proceeds, shall make a memorandum of the' substance * 

of what he deposes,- and such memorandum shall be written' f 

and signed by the Judge with his own hand, and shall form 

part of the record. 

190. If the Judge be rendered unable tb make a’me^or-* judge • 

andum as above required by this chapter, he shall cause the 
reason of such inability to be recorded, and shall Wuse- the memoran- 
memorandum to be made in writing from his dictation in open cor ‘ d reason 
court. , . • % rfkis m- 

Every memorandum so made shall form part of the record.' 1 

191. Where the Judge taking down any Widened, Qr Power to 
causing any memorandum to be made under this chapter, 

dies or is removed from the Court before the conclusion oitakendown 

the suit, his successor may, if he thinks fit, deal with such ri^ortd 

evidence or memorandum as if he himself had taken it down b ® fo . re co y- . 

- 1 . elusion of > 

or caused it to be made . suit. 

192. If a witness be about to leave the jurisdiction of tbe Power to 
Court, or if other sufficient cause be shown to the satisfaction n ijj neS3 
of the Court why his evidence should be taken immediately, imme- 

1 This section only allows the evi¬ 
dence taken at the hearing before 
J udge A to be used as evidence at the 
hearing before Judge B when Judge 
A has died or been removed : it does 
not allow the two hearings to be linked 


together and virtually made one, 7 
All. 857 : see sec. 199; 8 All. 35, 576. 
And it does not apply to the case 
where the suit lias been transferred, 
4 Bom. H. C., A. C. J. 98. 
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the Court 1 may, upon the application of either party or of 
the witness, at any time after the institution of the suit, 
take the evidence of such witness in manner hereinbefore 
provided 1 . 

Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks 
sufficient, of the day fixed for the examination, shall he given 
to the parties. 

The evidence so taken shall he read over to the witness, 
and, if he admits it to be. correct, shall be signed by him, 
and may then be read at any hearing of the suit. 


<SL 


193. The Court may at any stage of the suit recall any 
witness who has been examined and who has not departed in 
accordance with section 173 , and may (subject to the pro¬ 
visions of the Indian Evidence Act, 1872 ) put such questions 
to him as the Court thinks fit. 


CHAPTER XVI. 

OF AFFIDAVITS. 

194. Any Court of first instance and any appellate Court 
may at any time for sufficient reason order that any particular 
fact or facts may be proved by affidavit, or that the affidavit 
of any witness may be read at the hearing, on such conditions 
as the Court thinks reasonable : 

Provided that where it appears to the Court that either 
party bond fide desires the production of a witness for cross- 
examination, and that such witness can be produced, an order 
shall not be made authorising the evidence of such witness to 
be given by affidavit 2 3 . 


1 Phear J. held that such evidence 
cannot be taken by a commissioner, 
except by consent, 5 Pen. 252. But 
the Indian Courts are courts of equity, 

and have, as such, an inherent juris¬ 
diction to issue commissions to take 
evidence de bene esse. 

3 Blackburn Union v. Brooks, 7 


Ch. D. 68. A plaintiff’s affidavits in 
reply need not, apparently, be re¬ 
stricted to cutting down the defend¬ 
ant’s evidence, but may be confirma¬ 
tory of the plaintiffs evidence in chief; 
see in England, Peacock v. Uaryer , 
7 Ch. D. 648. 
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.95. Upon any application evidence may be given by Power to 
affidavit, but the Court may, at the instance of either party, tendance of 
order the attendance for cross-examination of the declarant 3 . declarant 
Such attendance shall be in court unless the declarant is examin- 
exempted under this Code from personal appearance in court, ation * 
or the Court otherwise directs. 




196. Affidavits shall be confined to such facts as the Matters to 
declarant is able of his own knowledge to prove, except on fifovits^" 
interlocutory applications, on which statements of his belief confined, 
may be admitted, provided that reasonable grounds thereof be 
set forth. 

The costs of every affidavit which shall unnecessarily set 
forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court other¬ 
wise directs) be paid by the party producing the same 2 . 


197. In the case of any affidavit under this Code— Oath of 

(а) any Court or Magistrate, or bywhSm 

(б) any officer whom a High Court may appoint in this admin- 

behalf, or stered. 


(c) any officer appointed by any other Court which the 
Local Government lias generally or specially empowered in 
this behalf 3 , 

may administer the oath of the declarant 4 . 


CHAPTER XVII. 

OF JUDGMENT AND DECREE. 


198. The Court, after the evidence has been duly taken 6 and Judgment 
the parties have been heard either in person or by their respective nounc£d°~ 


1 Order xxxviii. r. I. 

3 Order xxxviii. r. 3, with the ad¬ 
dition in paragraph 1 of the proviso 
and in paragraph 2 of words in paren¬ 
thesis. 

8 See Bombay Government Gazette , 
13Oct. 1877, Parti, p.908 '. Calcutta 
Gazette, 13 July 1881, Part I, p. 720. 

* The person administering the oath 
should express the time when and the 
place where he takes the affidavit 


(Order xxxviii. r. 5). And when the 
deponent is illiterate or blind, the 
person taking the affidavit should 
certify in the jurat that the affidavit 
was read in his presence to the de¬ 
ponent, that the deponent seemed 
perfectly to understand it, and made 
his signature in presence of such 
person. 

s 4 Bom. H. C., A, C. J. 102. 



540 THE CODE OF CIVIL PROCEDURE. 

pleaders or recognised agents, shall pronounce judgment in 
open court 1 , either at once or on some future day, of which 
due notice shall b % e giv N en to the parties or their pleaders. 



Judgment 199. A Judge may pronounce a judgment written by his 
Judge’s P rec ^ ee€SSOr hut not pronounced 2 3 . 

cessor” 200o The judgment shall be written in the language of 

the Court 2 , or in English, or in the Judge's mother-tongue 4 * . 


Language 
of judg¬ 
ment. 
Transla¬ 
tion of 
judgment. 


201. Whenever the judgment is written in any language 
other than that of the Court, the judgment shall, if any 
of the parties so require, be translated into the language of 
the Court, and the translation shall also be signed by the 
Judge or such officer as he appoints in this behalf. 


J udgment 
dated and 
signed. 


202. The judgment shall be dated and signed by the Judge 
in open court at the time of pronouncing it, and shall not 
be altered or added to, save to. correct verbal errors or to 
supply some accidental defect not affecting a material part 
of the case, or on review. 


Judgments 203. The judgments of the Courts of Small Causes need 
Cause 111 no ^ con ^ a ^ n more than the points for determination and the 
Courts. decision thereupon. 

Judgments The judgments of all other Courts shall contain a concise 
Courts r ' Statement of the case, the points for determination, the decision 
thereon, and the reasons for such decisions h 


Court to 
state its 
decision on 
each issue. 


204. In suits in which issues have been framed, the Court 
shall state its finding or decision, with the reasons thereof 6 , 


1 But see Marshall, 327, where the 
Judge, to satisfy himself as to the 
boundaries of some land in litigation, 
himself made a local inquiry and pro¬ 

nounced judgment at the spot. 

3 17 Suth. Civ. R. 475. This shows 
the intention of the legislature that 
the case should be heard by one 
Judge, and that the judgment should 
be that of the Judge who has heard 
the case, though it may be delivered 
by the other, 7 All. 859. 

3 Sec. 645, infra. 

4 That the irregularity of writing 

a judgment in a wrong language does 
not invalidate the decision, see 17 

Suth. Civ. R. 352. 


5 Reported examples of insufficient 
judgments will be found in 1 Suth. 
Civ. R. 295: 2 ibid. 7 : 3 ibid. 176, 
col. 2: 11 ibid. 159. 12 ibid. 254: 
15 ibid. 131 : Marshall, 332 : 5 Mad. 
H. C. 174 : 8 Bora. 368 : 2 N. W. P. 
109. 

That a judge cannot, without giv¬ 
ing evidence as a witness, import into 
a case his own knowledge of par¬ 
ticular facts, see L. R , 3 I. A. 2S6, 
per Sir Barnes Peacock. 

c If the reasons are omitted the 
finding is not a conclusive finding of 
fact, binding on a Court of second 
appeal, 8 Bom. 368* 
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►011 each separate issue, unless the finding* upon any one Exception, 
or more of the issues be sufficient for the decision of the suit 1 . 


205. The decree 2 shall bear date the day on which the Date of 
judgment was pronounced; and, when the Judge has satisfied dccree * 
himself that the decree has been drawn up in accordance with 
the judgment, he shall sign the decree. 


206. The decree must agree with the judgment: it shall Contents 
contain the number of the suit, the names and descriptions of decree * 
of the parties, and particulars of the claims, as stated in 
the register, and shall specify clearly the relief granted or 
other determination of the suit 3 . 

The decree shall also state the amount of costs incurred 
in the suit, and by what parties and in what proportions such 
costs are to be paid 4 . 

If the decree is found to be at variance with the judgment 5 , Power to 
or if any clerical or arithmetical error be found in the decree, ^* nd d * 
the Court shall, of its own motion or on that of any of 
the parties 6 , amend the decree so as to bring it into conformity 
with the judgment or to correct such error : provided that 
reasonable notice has been given to the parties or their 
pleaders of the proposed amendment 7 * * 10 . 


1 10 Cal. 1095, 1097: 4 Mad. 

134. The facts which constitute the 
cause of action should bo distinctly 
stated in the judgment, and not 
merely a legal conclusion, 2 Sev. 2S9. 

3 The omission of an express pro¬ 
vision that a decree shall follow a 
judgment was an inadvertency, 5 All. 
526. 

3 6 All. 30. 

4 It is not the usual practice, when 

costs of an interlocutory proceeding 

have been disposed of, to consider 

that an award of the general costs of 

the suit interferes with the order dis¬ 

posing of those partial costs, L. K., 

10 I. A. 116, per Sir A. Hobhouse. 
Unless interest on costs is specially 
decreed, or the parties submit to the 
Court’s discretion, such interest can¬ 
not be given in execution, L. R., 4 I. 
A. 137. 

For forms of decrees, see infra, 


Sched. IV, Nos. 12 7-133. 

5 7 All. 755. 

6 The application may be made at 
any time, according to the High 
Courts at Madras, 10 Mad. 51, and 
Bombay, 11 Bom. 284. But the 
Allahabad High Court has held that 
it must be made within three years, 
4 AU. 23. 

7 6 Cal. 22 : 7 All. 875,876. The 
amendment can be made even after 
the decree has been approved by 
the appellate Court, 9 Mad. 354. 
Whether under sec. 622 the High 
Court can revise such amendments, 
see 7 All. 376, 875* An order refusing 
to amend can be revised under that 
section, 6 AU. 125. Sec. 206 gives no 
power to alter or vary the decree, or 
to correct errors arising from acci¬ 
dental slips or omissions; this can 
only be done on a review of judgment 
or an appeal, 2 AU. 505. Section 206 
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eable 


^uenre^iui 207. When the subject-matter of the suit is immoveab 
recovery of p r0 p er ty, ant l such property is identified by boundaries or 


able pro 
perty. 


by numbers in a record of settlement or survey, the decree 
shall specify such boundaries or numbers 1 . 

Decree for 208. When the suit is for moveable property, if the decree 
mov<Sble f be for tlie delivery of such property, it shall also state the 
property, amount of money to be paid as an alternative if delivery 
cannot be had 2 . 


In suits for 209. When the suit is for a sum of money due to the 
creeruk de P 5ainti ®> tbe Court ma 7> in tbe decree, order interest at such 
order rate as the Court deems reasonable 3 to be paid on the principal 
StJf sum adjudged, from the date of the suit to the date of the 
be paid on decree, in addition to any interest adjudged on such principal 
surn'ad- 1 sum for any period prior to the institution of the suit, with 
judged. further interest at such rate as the Court deems reasonable 
on the aggregate sum so adjudged, from the date of the 
decree to the date of payment, or to such earlier date as the 
Court thinks. 4 . 


Decree 210. In all decrees for the payment of money 5 , the Court 
may order may f or any sufficient reason order that the amount shall be 
paid by instalments, with or without interest 

And after the passing of any such decree the Court may, 
on the application of the judgment-debtor 7 and with the 


by instal¬ 
ments. 

Order, 
after de- 


. would not enable the Court, where the 
decree omitted to provide for the coBts 
of ah interlocutory proceeding, to rec¬ 
tify the omission. Nor could it ante¬ 
date or postdate a judgment by con¬ 
sent: otherwise in England under 
¥ Orders xxviii. r. n ; and xli. r. 3. 

1 Even where there is no such 
identification, the decree should 
specify the boundaries, 23 Suth.Civ.R. 
285 : 25 ibid. 39 : but see 10 ibid. 96. 

2 iGSuth.Civ.R. 240: 19 ibid. 123. 

3 6 N. W. P, 359 s 12 Ben. 477 
(75 P er P er annum !). For cases 
where interest was refused as amount¬ 
ing to a penalty, see 11 Ben. 135 : 9 
Cal. 615 : 7 N. W. P. 108 , Where 
the plaintiff is a Hindd and the 
interest exceeds the principal, see 1 
Mad. H. C. 5 : 3 Bom. H. C., A. C. S. 


23. But in the Bengal Mufassal, see 
24 .Suth. Civ. R. 106 : 9 Cal. 825, 
871: 14 Cal. 781. As to ddmdupdt 
in Bombay, see 3 Bom. 13f, 132, and 
supra, vol. i. p. 564, n. 1. 

4 12 Cal. 569. 

5 This does not include decrees in 
which a sale of land iB ordered in pur¬ 
suance of a contract specifically affect¬ 
ing the property, 2 All. 129, 

jjj which a lien is enforced on a 
ttanfozr-annuity, 2 All. 649. 

e But the Court cannot order that 
the amount of a decree shall not be 
paid until the expiration of a fixed 
time from its date, 2 All. 649, where 
the headnote is wrong. 

7 within six months from the 
date of the decree, Limitation Act, 
■ art. 175 * 
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1 o£ the decree-holder, order that the amount decreed cree, for 
be paid by instalments on such terms as to the payment* of by^stal- 
interest, the attachment of the property of the defendant, or the ments * 
taking- of security from him, or otherwise, as it thinks fit: 

Save as provided in this section and section 306 , no decree 
shall be altered at the request of parties 2 . 




211. When the suit is for the recovery of possession of In suits for 
immoveable property 3 yielding rent or other profit, the Court 4 may decree 
may provide in the decree for the payment of rent or payout of 
mesne profits in respect of such property from the institution m^wlth™ 
of the suit until the delivery of possession to the party in intere3fc * 
whose favour the decree is made, or until the expiration of 
three years from the date of the decree 5 (whichever event 
first occurs), with interest thereupon at such rate as the Court 
thinks fit. 

j Explanation .— f Mesne profits * of property mean those 
profits which the person in wrongful possession of such pro¬ 
perty actually received, or might with ordinary diligence have 
received, therefrom, together with interest on such profits 6 . 


212. When the suit is for the recovery of possession of Court may 
immoveable property and for mesne profits which have amouatof 
accrued on the property during a period prior to the insti- ^esne pro- 
tution of the suit, and the amount of such profits is disputed, suitf or° 
the Court may either determine the amount by the decree may 
itself, or may pass a decree for the property and direct an quiry. 
inquiry into the amount of mesne profits, and dispose of the 

same on further orders. 

213. When the suit is for an account of any property and Adminis- 
for its due administration imder the decree of the Court, the 
Court, before making the decree, shall order 7 such accounts 


A 2 All. 481 : 7 Mad. 152. 

2 Sec. 210 confers no authority on 
the Court to relieve a bond-debtor 
from a stipulation for the payment of 
the whole debt on failure to pay 
punctually any instalment, 4 Bom. 
96. 

3 9 Bom. H. C. 7. 

4 i. e. the Court trying the case. 
An £min, 21 Suth. Civ. R. 269, or the 
Court executing the decree (25 ibid. 


270), cannot assess mesne profits. 

6 The limit of three years was in¬ 
serted with a view to ensure speedy 
execution of such decrees. 

6 8 Suth. Civ. R. I04 , per Hob- 
house J. : 1 Agra Misc. App. 17. 

An order directing an account 
was formerly unappealable, 9 Cal.773. 
But now it is a 1 decree,’ supra, p. 467. 
For a form see infra, Sclied. IV. Nos. 

n°> 131- 
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and inquiries to be taken and made, and give such 
directions, as it thinks fit 1 . 

In the administration by the Court of the property of 
any person who'dies after this Code comes into force, if such 
property proves to be insufficient for the payment in full 
of his debts and liabilities, the same rules shall be observed as 
to the respective rights of secured 2 and unsecured 3 creditors 
and as to debts and liabilities proveable, and as to the valua¬ 
tion of annuities and future and contingent liabilities re¬ 
spectively, as may be in force for the time being with respect 
to the estates of persons adjudged insolvent 4 

and all persons who in any such case would be entitled to 
to be paid out of such property may come in under the decree 
for its administration, and make such claims against the same 
as they may respectively be entitled to by virtue of this Code 5 * . 


<SL 

other 


214* When the suit is to enforce a right of pre-emption c in 
respect of a particular sale of property, and the Court finds 
for the plaintiff, if- the amount of purchase-money has not 
been paid into court, the decree shall specify a day on or 
before which it shall be so paid 7 , and shall declare that on 
payment of such purchase-money, together with the cost (if 
. any) decreed against 8 him, the plaintiff shall obtain possession 
of the property, but that if such money and costs are not so 
paid, the suit shall stand dismissed with costs 9 . 


1 When the Court orders under this 

section a sale of any property vested, 
in an executor, administrator or 
trustee, he should have the-conduct 
of the sale, unless the Court directs 
otherwise (Order 1 . r. io). 

3 Ez parte Joselyne , 8 Ch. D. 327. 

3 Ex parte Nelson * 14 Ch. D. 41 v 

4 This and the following paragraph 
are taken from 38 & 39 Vic. c’. 77^> 8ec * 

10. The effect is that a secured 

creditor can only prove . for the 
balance after realising or valuing • 
hi? security, lie Withernsea Brick 

Works ; 16 Ch. Div. 33 ?>.‘ 343 , V eT 
Lush J* 

8 The rest of this section was re¬ 
pealed by Act IV of 1886. 

* Bee as to this in the Lower 


Provinces, 6 Suth. Civ. R. 250: 15 
ibid. 455; .20 ibid. 216: 4 Cal. 831, 
and in the N. W. Provinces, 2 N. W. 
P. 222 : 5 AU. 180 : 7 All. 107. 

7 2 All. 744. If the Court is closed 
, when the time for making the payment 

expires, the payment, if made on the 
day when the Court next re-opens, 
s will be deemed to be made v. ithin 
time, 2 N. W. P. 112 : 7 All. 107. 

8 Where costs are awarded in favour 
of the preemptor he may, when de¬ 
positing the purchase-money under 
•the decree, deduct therefrom such 

<jo 3 ts, 6 All. 352. 

9 As to the form of the decree. in 
* cases where rival pre-emptorspossess- 

ing equal rightB of pre-emption come 
forward to enforce tin? right in respect' 
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_ _ 15. When the suit is for the dissolution of a partnership *, Suit for 

the Court, before making its decree, may pass an order fixing 0 f p^neT 
the day on which the partnership shall stand dissolved, and ship, 
directing such accounts to be taken and other acts to be done 
as it thinks fit 2 . 

215 A. When a suit is for an account of pecuniary trans- Suit for 
actions between a principal and agent, and in all other suits twee^pHn- 
not hereinbefore provided for, where it is necessary, in order to cipal and 
ascertain the amoimt of money due to or from any party, ‘ 0 
that an account should be taken, the Court shall, before 
making its decree, pass an order 3 directing such accounts to 
be taken as it thinks fit. 




216. If the defendant has set-off the amount of a debt Decree 
against the claim of the plaintiff, and such set-off has been is al _ 
allowed 4 , the decree shall state what amount is due to the lowed, 
plaintiff and what amount (if any) is due to the defendant, 

and shall be for the recovery of any sum which appears to be 
due to either party. 

The decree of the Court, with respect to any sum .awarded Effect of 

' ^ * decree ss 

to the defendant, shall have the same effect, and be subject to sum 
to the same rules in respect of appeal or otherwise, as if such 
sum had been claimed by the defendant in a separate suit 
against the plaintiff. 

217. Certified copies 5 of the judgment and decree shall be Certified 

furnished to the parties on application to the Court, and at J^gment 
their expense. * nd decree. 


of tlie same sale, and in cases where 
one of two rival pre-emptors possesses 
a right of pre-emption superior to that 
of the other, see 6 All. 370* That a 
suit for pre-emption must include the 
whole of the pre-cmptional property, 
see 6 All. 423, 455. 

1 See Sched.IV. Nos. 113, 132, 1 33 * 


2 5 All. 500: 7 All. 227. 

3 Such an order is a * decree 9 
(supra, p. 467), and therefore appeal- 
able. 

4 25 Suth. Civ. R. 275. 

5 not merely translations, I Bom. 
H. C. 165. 
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CHAPTEE XVIII. 

OF COSTS. 

218. When disposing of any application under this Code, 
the Court may give to either party the costs of such applica¬ 
tion 3 , or may reserve the consideration of such costs for any 
future stage of tlxe proceedings. 

219. The judgment shall direct by whom the costs of 
each party are to be paid, whether by himself or by any 
other party to the suit 1 2 , and whether in whole or in what 
part or proportion 3 . 

220. The Court shall have full power to give and appor¬ 
tion costs of every application and suit in any manner it thinks 
fit 4 , and the fact that the Court has no jurisdiction to try the 
case is no bar to the exercise of such power. 

Provided that, if the Court directs that the costs of any 
application or suit shall not follow the event 5 , the Court shall 
state its reasons in writing. 

Every order relating to costs made under this Code and 
not forming part of a decree may be executed as if it were a 
decree for money. 



1 The interlocutory order giving 
these costs is not affected by the 
general award of costs of the suit, 
9 Cal. 797. 

2 Persons, therefore, not parties to 
the record cannot be subject to such 
an order, 7 Bom. 486, per Scott J. 
And the Court cannot e. g. declare 
that the costs shall be paid by the 
unsuccessful party in a future suit, 
23 Suth. Civ. R. 89. 

3 As e. g. where a plaintiff, claim¬ 
ing in respect of two distinct matters, 
succeeds as to one and fails as to the 
other, Marshall, 79. 

4 But see supra, sec. 123, and infra, 

secs. Hi, 379, par. 1, which to some 
extent limit this discretionary power. 
And the discretion must be exer¬ 
cised on fixed principles. Thus a suc¬ 
cessful appellant is, as a rule, entitled 
to his costs, 3 Cal. 473, 484 : Exp. 
Masters , 1 Ch. Div. 113, and it may 
be said, generally, that where a party 


successfully enforces a legal right and 
is guilty of no misconduct, then (sub¬ 
ject to sec. 22 of the Presidency 
Small Cause Courts Act, XV of 1882) 
he is entitled to costs, see Cooper v. 
Whittingham, 15 Ch. Div. 501. So, 
as a rule, is the mortgagee in a re¬ 
demption suit, 8 Bom. 190. So is a 
party who has qo interest in the suit 
(2 Suth. Civ. R. 33: 12 ibid. 444), or 
has not opposed the plaintitFs claim (3 
ibid. 23), or disclaims (n ibid. 48). 

As to appeals from orders awarding 
costs, see 8 Cal. 91: 11 Cal. 359: 8 
Bom. 368. In England such an order 
is appealable only when made on a 
wrong principle, or when the costa are 
part of the relief to which a party is 
entitled, Daniell, 6th ed., 1274-5. 

6 i.e. the result of the whole litiga¬ 
tion, Waring v. Tearman , 32 W. R. 
429, and see Garnet V.. Bradley, 3 
App. Ca- 95 °* 
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21. The Court may direct that the costs payable to one Costs may 

party by another shall be set-off against a sum which is ad- 

mitted or is found in the suit to be due from the former to su y* ad¬ 
mitted or 

the latter 1 . found due. 


222. The Court may give interest on costs at any rate not Interest on 
exceeding six per cent, per annum, and may direct that costs, p aymenfc 
with or without interest, be paid out of, or charged upon, the of costs out 
subject-matter of the suit. matter? 0 ^ 


CHAPTER XIX. 


OF THE EXECUTION OF DECREES 1 2 . 


A .— Of the Court by which Decrees may he executed. 

223. A decree may be executed either by the Court which Court by 
passed it 3 or by the Court to which it is sent for execution ^eemay 
under the provisions hereinafter contained. be exe- 

1 # t ... . cuted. 

The Court which passed a decree may, on the application 
of the decree-holder, send it for execution to another Court, 

( a ) if the person against whom the decree is passed actually 
and voluntarily resides or carries on business, or personally 
works for gain, within the local limits of the jurisdiction of 
such other Court 4 , or 

(i) if such person has not property within the local limits 
of the jurisdiction of the Court which passed the decree 3 
sufficient to satisfy such decree and has property within the 
local limits of the jurisdiction of such other Court, or 

(e) if the decree directs the sale of immoveable property 
situate outside the local limits of the jurisdiction of the Court 
which passed it 5 , or 


1 But it has been held in England 
that a defendant cannot enforce con¬ 
tribution for costs against a co-de¬ 
fendant, Deanley v. Middletceek, 18 
Ch. D. 236. In India see and con¬ 
sider 9 Suth. Civ. JR. 300. 

2 The rules contained in this 

chapter apply also to the execution ot 

any process for arrest, sale, or pay- 

N n 


ment, which may be ordered by a 
civil court in any civil proceedings, 
sec. 649 infra. 

W here that Court ceases to exist 
or to have jurisdiction, see infra, 
sec. 649, para. 2, and 6 Cal. 513. 

4 See sec. 17 (6) supra, p. 479. 

5 6 Cal. 519. 


2 



V 


V \ 


Procedure 
when 
Court de¬ 
sires that 
its own de¬ 
cree shall 
be exe¬ 
cuted by 
another 
Court. 


54.8. 


THE CODE OF CIVIL PROCEDURE. 



{(1) if the Court which passed the decree* considers for any 
other reason/ which it shall record in writing, that the decree . 
should he .executed by such other Court., 

The Court which passed a decree 1 may of its own motion . 
send it for execution to any Court subordinate thereto 2 .' 

The Court to which a decree is sent under this section for 


execution shall certify 3 to the Court which passed, it the fact 
of such execution, or, where the former Court fails to 
execute the same, the circumstances attending such failure. 

If the decree has been passed in a case cognisable by a 
Court of Small Causes and the Court wdricli passed it 1 wishes 
it to be executed in Calcutta, Madras, Bombay or Rangoon, 
such Court may send to the Court of Small Causes in Calcutta, 
Madras, Bombay or Rangoon, as the case may be, the copies 
and certificate respectively mentioned in clauses (a), ( 6 ), and 
(e) of section 224 ; and such Court of Small Causes shall there¬ 
upon execute the decree as if it had been passed by itself. 

If the Court to which a decree is to be sent for execution 
is situate within the same district as the Court which passed 


such decree, such Court shall send the same directly to the 
former Court. But, if the Court to which the decree is to be 
sent for execution is situate in a different district, the Court 
which passed it shall send it to the District Court of the dis¬ 
trict in which the decree is to be executed. 


224. The Court sending a decree for execution under 


section 223 shall send 

(а) a copy of the decree; 

(б) a certificate 4 setting forth that satisfaction of the decree 
has not been obtained by execution within the jurisdiction 
of the Court by which it was passed 6 , or, where the decree 
has been executed in part, the extent to which satisfaction 
has been obtained and what part of the decree remains un¬ 
executed ; and 


1 See p. 547, note 3. 
u A munsifs Court may execute a 
decree in a 6uit beyond ita ordinary 
jurisdiction which has been transferred 
to it for execution by a District Court, 
Mad. 397. . 

3 As to recalling tile proceedings 


before the return of the certificate, 
gee 6 Cal. 

4 See form, Sched. IV. No. 134. 

5 When this Court has ceased to 
‘exist, or to have jurisdiction to 
execute .the decree, see infra, sec. 
649, par. 2. 
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^\c) a copy of any order for the execution of the decree, and, 
if no such order has been made, a certificate to that effect. 



225. The Court to which a decree is so sent shall cause Coart re- 
such copies and certificate to be filed, without any further ^oples^f 
proof of the decree or order for execution, or of the copies decree etc. 
thereof, or of the jurisdiction of the Court which passed it, without™ 
unless the former Court, for any special reasons to be recorded P roof * 
under the hand of the Judge, requires such proof. 


226. When such copies are so filed, the decree or order Execution 
may, if the Court to which it is sent be the District Court, ^ orderby 
be executed by such Court or by any subordinate Court 1 which Court to 
it directs to execute the same. 8ent> 


227. If the Court to which the decree is sent for execution Execution 

be a High Court, the decree shall be executed by such Court Court of 
in the same manner as if it had been made by such Court in decree 
the exercise of its ordinary original civil jurisdiction. ted. 

228. The Court - 2 executing a decree sent* to it under this Powers of 
chapter shall have the same powers in executing 3 such decree executing 
as if it had been passed by itself 4 . All persons disobeying or transmit- 

^ c cl d 0 *' pc 0 

obstructing the execution of the decree shall be punishable 
by such Court in the same manner as if it had passed the 
decree. And its orders in executing such decree shall be Appeal 
subject to the same rules in respect of appeal as if'the decree ^ers * 8 
had been passed by itself. 


229. A decree of any Court established by the authority Decrees of 
of the Governor General in Council in the territories of any 
Foreign Prince or State 5 , which cannot be executed within by Govern- 
the jurisdiction of the Court by which it was made, may be ’indL'in 
executed in manner herein provided within the jurisdiction of 

any Court in British India 0 . 


1 That a Court of Small Cause? is 
* subordinate * to the District Court, 
see sec. 2 supra. 

2 Its powers under this section are 
confined to the execution of the decree, 
6 Ben. Appxx. 66. It cannot ques¬ 
tion the propriety or correctness of 
the order directing execution, nor 
can it stay execution except tempor¬ 
arily under sec. 239, 7 All. 333. 


3 But it cannot send on the decree to 
a third court for execution, except as 
provided by sec. 226; see 3 Cal. 512. 

4 It can, e. g. determine whether 
execution is barred, 5 Cal. 897, 

5 See Bombay Government Gazette, 
18 March, 1880, Part I, pp, 290, 
291. 

6 4 Ben. A. C. J. 134. 
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B.—Of Application for Execution. 



Applica- 230. When the holder of a decree desires to enforce it 1 , he 2 
execution, shall apply 3 to the Court which passed the decree 4 or to the 
officer, if any, appointed in this behalf, or if the decree has 
been sent under the provisions hereinbefore contained to another 

Court, then to such Court or to the proper officer thereof. 

The Court may in its discretion refuse execution at the 
same time against the person and property of the judgment- 
debtor 5 . 

Where an application to execute a decree for the payment 
of money or delivery of other property has been made undei 
this section and granted 6 , no subsequent application to 
execute the same decree shall be granted after the expiration 
of twelve years 7 from any of the following dates (namely):— 
(a) the date of the decree sought to be enforced or of the 
decree (if any) on appeal affirming the same, or 

(i) where the decree or any subsequent order directs any 
payment of money 8 , or the delivery of any property, to be 
made at a certain date 9 —the date of the default in making 
the payment or delivering the property in respect of which 
the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from grant¬ 
ing an application for execution of a decree after the expiiation 
of the said term of twelve years 10 , where the judgment-debtor 
by fraud 11 or force prevented the execution of the decree at 


1 As to applying for execution of a 
portion of a decree which is perfect 
for execution in some respects, and 
imperfect in others, see 3 Ben. 114, 
118, per Peacock C.J. 

2 4 Cal. 605 : 7 All. 107. 

3 under sec. 235; see 3 Cal. 235. 

4 See p. 548, note 5. 

5 8 Suth. Civ. It. 282. 

6 i. e. found to be made regularly 
and formally 'admitted* (sec. 245), 
8 Cal. 297, and see 6 Mad. 173. 

7 This limitation applies to tire 

subsefjuent application, not to the 

order passed thereon, 6 Mad. 361. 

* 4 All. 155. 


0 i.e. an actual specified date, not 
merely monthly or annually, 7 Mad. 
84. 

15 j ( g > an application for execution, 
made after the expiration etc., 6 Mad. 
361. 

u 4 Mad. 292. Here the word 
* fraud * has a sense wider than that 
in which it is generally used in Eng¬ 
lish law, 6 Mad. 376, per lanes J., cit¬ 
ing Labeo’s definition of dolus malus: 
t Omnifl calliditas, fallacia, machi¬ 
ne tio ad circumveniendum 4 fallendum, 

decipiendum alterum adhibita,* Dig.' 
iv. 3> J ‘ Where the judgment- 
del *tT, on seeing the bailiff approach 
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1 ne time within twelve years immediately before the date of 
the application. 

Notwithstanding anything herein contained, proceedings 
may v be taken to enforce any decree within three years after 
the passing of this Code, unless when the period prescribed 
for taking such proceedings by the law in force 1 immediately 
before the passing of this Code 2 shall have expired before the 
completion of the said three years 3 . 

231. If a decree lias been passed jointly in favour of more 
persons than one, any one or more of such persons, or his or 
their representatives, may apply for the execution of the whole 
decree for the benefit of them all 4 , or, where any of them has 
died, for the benefit of the survivors and the representative in 


<SL 


Applica¬ 
tion by 
joint de¬ 
cree- 
holder. 


interest of the deceased 5 . 

If the Court sees sufficient cause 6 for allowing the decree 
to be executed on an application so made, it shall pass such, 
order as it deems necessary for protecting the interests of the 
persons who have not joined in the application 7 . 

232. If a decree be transferred by assignment in writing 8 AppW 
or by operation of law, from the decree-holder to any other transferee 
person, the transferee may apply for its execution to the Court of decree, 
which passed it 9 ; and, if that Court thinks fit 10 , .the decree 


his house to attach his property, left 
the verandah, went inside the house, 
chained the door and refused to open 
it his conduct was held to be a 
fraudulent prevention within the 
meaning of this section, 9 Bom. 318. 

1 9 Mad. 454. This section does 
not apply to decrees by the High 
Courts, 6 Bom. 258. 

3 7 Bom. 214. . 

3 6 All. 388: 12 Cal. 559 1 dissenting 
from 6 AII.1S9; and see 8 All. 4 * 9 * 53 

4 But see 6 All. 69, where the exe¬ 
cution was conditional on all the 
decree-holders joining in a conveyance 
to the judgment-debtor. That the 
execution of a joint decree cannot be 
taken out in part, see 5 All. 3D 
following 3 Ben. A. C. J. 114, pfr Pea¬ 
cock O.J. But see 9 Cal. 482. That 
one joint decree-holder, by foregoing 
his right to execute the decree, 


cannot deprive another of his right 
to execute, see 5 N. W. P. 16. 

5 1 Ben. A. C. J. 62. If the repre¬ 
sentative of a deceased decree-holder 
wishes to take out execution lie 
should get his name substituted on 
the record (sec. 363), or take out 
administration under the Succession 
Act or Act V of 1881, or a certificate 
under Act XXVII of 1S60. 

6 21 vSuth. Civ. R. 32. No appeal 
lies from an order refusing to allow 
one of several joint decree-holders to., 
execute. 

7 1 Ben. A. C. J. 28. 

8 The transferee under an oral as¬ 
signment is not entitled as of right to 
execution, 9 Bom. 179, 181. 

9 not to the Cc^urt (if any) to which 
it has been sent for execution, 5 Ben. 
497 : 9 Bora - H, C. 46, 49. 

10 4 Ben. A. C. J. 200. The pro- 


misT/ty 



THE CODE OF CIVIL PROCEDURE. 


<SL 


may be executed in the same manner and subject to the same 
conditions as if the application were made by such decree- 
holder 1 : 

Provided as follows :— 

(a) where the decree has been transferred by assignment, 
notice in writing of such application shall be given to the 
transferor and the judgment-debtor, and the decree shall not 
be executed until the Court has heard their objections (if any) 
to such execution : 

(b) where a decree for money against several persons 2 has 
been transferred to one of them, it shall not be executed 
against the others 3 . 


Transferee 233. Every transferee of a decree shall hold the same sub- 
subject to jecf to the equities (if any) which the judgment-debtor might 
equities, have enforced against the original decree-holder. 


Applica- 234. If a. judgment-debtor dies before the decree has been 

against folly executed 4 , the holder of the decree may apply to the Court 

judgment- which passed it to execute the same against the legal repre¬ 
debtor’s , ■* „ ° 1 

represents sentative 5 ot the deceased, 
live. 


* 


Lability of the decree being executed 
against one of several judgment- 
debtors is no ground for refusing the 
application of the purchaser of the 
decree who seeks to execute it against 
another judgment-debtor, 8 Mad. 455. 

1 9 Bom. 179:11 Bom. 153. There is 
no appeal from orders under this sec¬ 
tion allowing or refusing execution, 
3 Cal. 371, 708; but the transferee 
may sue for a declaration that the 
transfer is valid, and entitles him to 
execute the decree, 7 All. 457, 459. 
An order disallowing the judgment- 
debtor’s objection to the assignee of 
the decree taking out execution is a 
decree and appealable, 1 All. 668: 
2 All. 91. 

3 i. e. a decree for money personally 
due by two or more persons, n Cal. 

393 . 

5 9 Sutb. Civ. R. 232, per Peacock 
C.J. The reason is because when one 
of the persons jointly liable under a 
decree unites in himself the characters 
of creditor and joint debtor in respect 


of the whole.decretal debt, the effect 
is to extinguish the liability of all 
the cojudgment* debtors under the de¬ 
cree. The transferee’s remedy is a suit 
for contribution, 9 Suth. Civ. R. 232. 
But where only a share of the decree- 
holder’s rights is transferred to one 
of the cojudgment-debtors, the effect 
is to extinguish only so much of the 
judgment-debt as he has so acquired; 
and application for execution may be 
made in respect of the whole unex- 
tinguislied portion, 5 All. 27, 33, 34. 

4 and after the decree has been 
made, 14 Ben. 335? note. 

5 3 Cal. 708 : 4 Cal. 908 : 8 Bom. 
24 T, 255. A Hindi! widow may be 
the * legal representative’ of her de¬ 
ceased husband within the meaning 
of this flection, 6 Cal .479. No appeal 
lies by the person placed on the 
record as legal representative, 3 Cal. 
709. But see 2 Cal. 334 (suit) ; 5 
Cab 86 (injunction): 3 Cab 708 

(revision). 
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Such representative shall be liable only to the extent of the 
property of the deceased which has come to his hands and has 
not been duly disposed of 1 ; and for the purpose of ascer¬ 
taining such liability, the Court executing the decree may, of 
its own motion or on the application of the decree-holder 2 , 
compel the said representative to produce such accounts as it 
thinks fit. 


235. The application for the execution of a decree shall be Contents of 
in writing 3 , verified by the applicant or by some other person 
proved to the satisfaction of the Court to be acquainted with 
the facts of the case, and shall contain in a tabular form the 
following particulars (namely) : — 

(, a ) the number of the suit ; 

(£) the names of the parties; 

( c ) the date of the decree; 

(d) whether any appeal has been preferred from the decree 4 * ; 

(c) whether any and what adjustment of the matter in dis¬ 
pute has been made between the parties subsequently 
to the decree 6 * 8 .; 

(/) whether any and what previous applications have been 
made for execution of the decree and with what 
result ; 

(^) the amount of the debt 0, or compensation, with the 
interest, if any, due upon the decree, or other relief 
granted thereby; 

1 In the oase of a Hindu’s undivided 

family the share of a deceased father 
passes by survivorship to the sons, 

and is not assets in their hands for 

the purposes of this section, 5 Mad. 

223, 225, 235; unless it has been 
attached before his death, and thus 
brought under the control of the 
Court for the satisfaction of the 
decree, 5 Mad. 233. 

a i. e. * the person whose name ap~ 
pears on the record as the person in 
whose favour the decree was made, 

or some person whom the Court has 
by order recognised as the decree- 
holder from the original plaintiff or 
his representatives,’ 2 Mad. 217* 

8 But see infra, sec. 256. 


4 14 Sutli. Civ. R. 205. 

4 This puts on the party applying 
for execution the obligation of stating 
any adjustment between the parties 
after decree, that is, any matter not 
done through the Court, as well as 
any agreement through the Court, 
2 Mad. 216. See infra, sec. 258. 

6 4 Mad. 219, where there had 
been a decree declaring certain parties 
entitled to a constantly recurring 
right to receive certain amounts of 
sacred rice, and the Court held that 
the decree-holders would not, on 
each application fbr execution, be able 
to state definitely to wbat extent 
relief was required, 
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(h) the amount of costs, if any, awarded; 

(i) the name of the person against whom the enforcement 

of the decree is sought 1 ; and 

(j) the mode in which the assistance of the Court is re¬ 

quired 2 , whether by the delivery of property specifically 
decreed, by the arrest and imprisonment of the person 
named in the application, or by the attachment of his 
property, or otherwise as the nature of the relief sought 
may require 3 . 



Inventory 236. Whenever an application is made for the attachment 
pany appli- of any moveable property belonging to the judgment-debtor 
cation for Uut no £ Uis possession 4 , the decree-holder shall annex: to the 
of move- application an inventory of the. property to be attached, con- 
perty Pr0 ~ twining* a reasonably accurate description of the same 5 . 

Further 237. Whenever an application is made for the attachment of 
Ihenap^ 8 any immoveable property belonging to the judgment-debtor, 
plication ft shall contain at the foot a description of the property 
tachment sufficient to identify it- 6 , and also a specification of the judg- 
? ^ r e - ment-debtor's share or interest therein to the best of the 
perty. - belief of the applicant and so far as he has been able to 
ascertain the same. 

Every such description and specification shall be verified in 
manner hereinbefore provided for the verification of plaints 7 . 


When ap- 238. If the property be land registered in the Collector's 
must-be 11 office, the application for attachment shall be accompanied by 
accompa- an authenticated extract from the register of such office, 
extract specifying the persons registered as proprietors of, or as 
lector^ 1 ' possessing any transferable interest in, the land or its re\enue, 
register. or as liable to pay revenue for such land, and the shares of 
the registered proprietors 8 . 


1 18 Suth. Civ. R. 56 : 24 ibid. 3. 

3 7 N. W. P. 79. 

8 i. e. the mode of execution is to 
be adapted in each case to the nature 
of the particular relief sought to be 
enforced under the decree, 1 Hyde, 

158. 

4 See infra, sees. 268 and 272. 

5 This inventory must, when the 


property is moveable, be delivered 
into Court along with the application 
under sec. 235, 7 Cal. 559. 

c 12 Suth. Civ. R. 488: 18 ibid. 
411 : 7 Mad. 107. 

7 See note 5. 

* ii Suth. Civ. R. 175: iG ibid. 
149. 
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239. The Court to which a decree has been sent for execu- When 
tion under this chapter 1 shall, upon sufficient cause being* s t?.y r execu • 
shown, stay the execution of such decree for a reasonable time 2 , tion - 
to enable the judgment-debtor to apply to the Court by which 
the decree was made, or to any Court having appellate juris¬ 
diction 3 in respect of the decree or the execution thereof, for 
an order to stay the execution, or for any other order relating 
to the decree or execution which might have been made by 
such Court of first instance or appellate Court if execution 
had been issued thereby, or if application for execution had 
been made thereto 4 ; 

and in case the property or person of the judgment-debtor 
has been seized under an execution, the Court which issued 
the execution may order the restitution or discharge of such 
property or person pending the result of the application for 
such order. 


\ 

240. Before passing an order under section 239 to stay Power to 

execution, or for the restitution of property or the discharge security 

of the judgment-debtor, the Court may require such security fr0 ! n 

. . * . 1 judgment- 

from, or impose such conditions upon, the judgment-debtor as debtor. 

it thinks fit. 


241. No discharge under section 239 of the property 
or person of a judgment-debtor shall prevent it or him 
from being retaken in execution of the decree sent for 
execution 5 . 

242. Any order of the Court by which the decree was 
passed, or of such Court of appeal as aforesaid, in relation to 
the execution of such decree, shall be binding upon the Court 
to which the decree was sent for execution °. 

5 Compare sec. 341 infra. 

6 But see sec. 228 supra. The 
Court to which a decree is sent for 
execution must not try whether tho 
Court which pas^d the decree had 
jurisdiction to make it or not. A 
contrary rule would virtually subject 
the decrees of the Ciyil Courts to 
revision and reversal by Courts t* 


1 Sec. 223. 

2 7 : 


Liability 
of judg¬ 
ment- 
debtor 
to’be re¬ 
taken. 

Order of 
Court 
which 
passed de¬ 
cree bind 8 
Court ap¬ 
plied to‘. 


All^}3' 
, N. W. 1 


This 


8 Cal. 918. 

3 N. W.P. 168. 

4 5 Cal. 736: 8 Cal. 9 l8 -. 
section alleviates any hardship that 
might result from the realisation, by 
simultaneous executions in more than 
one district, of more than the amount 
decreed, 8 Cal. 690. 
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243. If a suit be pending in any Court against the holder 
of a decree of such Court, on the part of the person against 
whom the decree was passed, the Court may (if it think fit) 
cree-holder stay execution 1 on the decree, either absolutely or on such 
ment Udg ' f erms as ^ thinks fit, until the pending suit has been decided 2 . 

debtor. 


execution 
pending 
suit be¬ 
tween de- 


D .— Questions for Court executing Decree . 


Questions 244. The following questions shall be determined by order 
cidedby' of the Court executing a decree 3 and not by separate suit 4 

< ^° l ?n e ^de ( name ty)— 

cree. mS 6 {p) questions regarding the. amount of any mesne profits as 

to which the decree has directed inquiry 5 ; 

( b ) .questions regarding the amount of any mesne profits or 
interest G which the decree has made payable 7 in respect of the 
subject-matter of a suit, between the date of its institution 
and the execution of the decree, or the expiration of three 
years from the date of the decree 8 ; 

[c) any other questions 9 arising 10 between the parties 11 to the 
' suit 12 in which the decree was passed, or their representatives 13 , 


which they are not subordinate, 7 
Bom. 483. And it cannot refuse exe¬ 
cution because the property decreed 
to be sold is unsaleable, 8 Bom. 185. 

1 No appeal lies from an order 
under this section, 9 Cal. 214. Secus, 
7 Cal. 733. See 11 Bom. H. C. 151. 

2 6 N. W. P. 181. But see 7 Cal. 

733- 

3 i.e. the Court executing the 
decree at the time when the appli¬ 
cation is made: not the Court which 
has executed the decree and thereby 
become fundus officio , 10 Cal. 540. 

4 6 Bom. 8, 148: 9 Bom. 458, 469 : 
7 All. 549. Tin’s bars suits on the 
judgments of British Indian Courts. 
As to suits on the judgments of foreign 
and Native Courts, see supra, p. 393, 
and sec. 14, 

5 See sec. 212 supra. 

6 Sec. 209 supra. 

7 Sec. 211 supra, and cf. L. R., 2 
I. A. 219. 

9 Sec. an. 


9 20 Suth. Civ. R. 162. 

10 i.e. directly arising, 7 All. 174, 
per Duthoit J. Questions as to the 
construction of the decree are ques¬ 
tions relating to its execution, 9 Cal. 
873 . 

11 Seen Ben. 149, and 4 Bom. 
H. C. 119 (judgment-debtor’s sureties 
for performance of decree). 

12 6 Bom. 590 ; but not between 
parties to the decree (8 Mad. 477) 
or co-decree-holders, 5 Cal. 593* The 
object is to put a limit to litigation 
and to prevent one suit growing out 
of another, 5 Mad. 218-19. 

18 i. e. heirs, devisees, executors, or 
administrators, 5 All. 97, 456 : 8 All. 
632 : 7 Cal * 4°3 : 12 Cal. #8 : 3 Mad. 
363. The official assignee is not a * re¬ 
presentative’ of the judgment-debtor 
within tho meaning of this section, 7 
All. 752. Nor, of course, is the pur¬ 
chaser of the plaintiffs interest not 
on the record, 21 Cal. 151. 
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relating to the execution 1 , discharge or satisfaction of the 
decree 2 . 

Nothing in this section shall be deemed to bar a separate 
suit for mesne profits accruing between the institution of the 
first suit and the execution of the decree therein, where such 
profits are not dealt with by such decree 3 . 


<SL 


K—Of the Mode of executing Decrees . 

245. The Court, on receiving an application 4 for the exeeu- Procedure 
tion of a decree, shall ascertain whether such of the require- 
ments of sections 235, 236, 237 and 238 as maybe applicable cation for 
to the case have been complied with; and if they have not 0 f decree, 
been complied with, the Court may reject the application, or 
may allow it to be amended then and there, or within a time 
fixed by the Court. If the application be not so amended, it 
shall be rejected 5 . 

Every amendment made under this section shall be attested 
by the signature of the Judge. 


1 4 All. 420: 8 All. 146: 8 Cal. 
477 : 9 Cal. 872: 10 Cal. 411: 5 
Bom. 45 : 6 Bom. 148 : 9 Bom. 468 : 

5 Mad. 217. In execution-proceed¬ 
ings the Court will look at the sub¬ 
stance of the transaction, and will not 
be disposed to set aside an execution 
upon mere technical grounds where 
they find that it ia substantially 
right, L. Ii., 6 I. A. 233. 

2 7 Cal. 733 •* 7 Mad. 2 * 55 : 8 Mad. 

473. 10 Mad. 117 : 5 All. 212: 

6 All. 393, 44 S: 9 All- 229: 10 

Bom. 155. An order directing ac¬ 

counts is not in the nature of a final 
decree and was therefore not an appeal- 

able order under the corresponding 
section of the Code of 1877# 9 

773 * But the definition of a decree 
in the present Code expressly includes 
such orders. An order granting an 
application for the sale of certain 
property, to satisfy a sum which, in 
the course of certain execution pro¬ 
ceedings has been found due to 
the applicant for mesne profits, is 


not appealable, 5 Cal. 50. Orders de¬ 
termining questions mentioned or 
referred to in this section and not 
specified in sec. 58S are * decrees,* 
see the definition, p. 467, supra, and 
are appealable. 

3 and were not claimed in the 
plaint: see sec. 13, expl. Ill, supra. 
A Court whose decree for posses¬ 
sion of land has been reversed can 
order the land to be restored with the 
mesne profits accrued during such 
possession, 14 Cal. 484. And where 
the decree under which an execution 
sale has taken place is reversed, sec. 
244 does not bar a suit for the pur¬ 
chase money, 13 Cal. 326. 

4 As to the Btainp see the Court Fees 
Act, infra, sched. II. art. 1. As to 
limitation, see sec. 230 supra, and Act 
XV of 1877, sched. II. art. 179. 

5 8 Cal. 479; 14 Cal. 124. An 
appeal lies from orders rejecting ap¬ 
plications under this section, see sec, 
588, cl. (II). 
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When the application is admitted, the Court shall enter in 
appli- the register 1 of the suit a note of the application and the date 
on which it was made, and shall order 2 execution of the 
decree according to the nature of the application : 

Provided that,, in the case of a decree for money, the value 
of the property attached shall, as nearly as may be, correspond 
with the amount for which the decree has been made. 


de * 246. If cross-decrees between the same parties 3 for the 
payment of money be produced 4 to the Court, execution shall 
be taken out only by the party who holds a decree for the larger 
sum, and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall be 
entered on the decree for the larger sum as well as satisfaction 
on the decree for the smaller sum 5 * . 

If the two sums be equal, satisfaction shall be entered up on 
both decrees. 

Explanation 1 .—The decrees contemplated by this section 
are decrees capable of execution at the same time 5 and by the 
same Court 7 . 

Explanation II —This section applies where either party is 
an assignee of one of the decrees, and as well in respect of 
judgment-debts due by the original assignor as in respect of 
judgment-debts due by the assignee himself. 

Explanation III. This section does not apply unless 
the decree-holder in one of the suits in which the decrees 
have been made is the judgment-debtor in the other and each 
party fills the same character in both suits; and 
the sums due under the decrees are definite. 


1 Sec. 58 supra. 

2 8 Sutli. Civ. R. 283 : 19 ibid. 
132 : 8 Ben. 255; but see sec. 230, 
para. 2, and sec. 25 6. 

3 This section does not apply to 

cross-claims under the same decree, 

5 All. 273. When A obtained a de¬ 
cree against C, and C obtained a 
decree against A and B, C could, if 

he chose, execute the second decree 
for the whole amount as against A. 
He is therefore equally entitled to 

execute in another way, i. e. by set¬ 


ting off the amount thereof as against 
A’b decree, 9 Cal. 480, 481, following 
Mitchell v. Oldfield y 4 T. R. 123. 

4 Ben. F. B. 503. 

6 The execution-purchaser need not 
inquire whether the judgment-debtor 
had a cross-judgment of higher 
amount, such as would have rendered 
the order for execution incorrect, 
L. R., 13 A PP* 10: 614 Cal. 18. 

6 7 Suth. Civ. R. 535. 

7 3 N. W. P. 104. See 1 Ben. 
F. B. 23. 
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Illustrations . 

(a) A holds a decree against B for Rs. 1,000. B holds a decree 
against A for the payment of Rs. i,ooo in case A fails to deliver 
certain goods at a future day. JB cannot treat his decree as a 


cross-decree under this section. 

(b) A and B , co-plaintiffs, obtain a decree for Rs. 1,000 against 
C 7 and C obtains a decree for Rs. 1,000 against B. Q cannot treat 
his decree as a cross-decree under this section 1 , 

(c) A obtains a decree against B for Rs. i,ooo. ( 7 , who is a 
trustee for B, obtains a decree on behalf of B against A forRs. 1,000. 
B cannot treat C ’s decree as a cross-decree under this section. 



247. When two parties are entitled under the same decree Cross- 
to recover from each other sums of different amounts, the umtesame 
party entitled to the smaller sum shall not take out execution decree, 
against the other party ; but satisfaction for the smaller sum 
shall be entered on the decree 2 . 


When the amounts are equal, neither party shall take out- 
execution, but satisfaction for each sum shall be entered on 
the decree. 


248. The Court shall issue a notice 3 to the party against Notice r 

-i . . . .. •• . . . Show cause 

whom execution is applied for, requiring him to show cause, why decree 
within a period to be fixed by the Court, why the decree should not 
not be executed against him, ecutecL 

(a) if more than one year has elapsed between the date of 
the decree and the application for its execution, or * 

(i) if the enforcement of the decree be applied for against 
the legal representative of a party to the suit in which the 
decree was made 4 : 

Provided that no such notice shall be necessary Proviso, 

in consequence of more than one year having elapsed be¬ 
tween the date of the decree and the application for execution, 
if the application be made within one year from the date of 
any decree passed on appeal from the decree sought to be 


1 Because C* s liability under the 
decree obtained by A and B is a 
liability, not to B only, wlio is C a 
debtor under the second decree, but 
to B and another person A , g Cal. 480, 
per Field J, 

a 13 Suth. Civ. R. 106. The two 
parties must hold the same character, 
and possess identical rights of en¬ 
forcing execution; and enforcement 
°t the decree will be refused, or 


satisfaction entered up, only when 
this is the case, 5 All. 273. 274. 

3 See form, Sched. IV, no. 135. 
The notice must be served as,a sum* 
mons, sec. 94, i. e. as provided by 
secs. 7 2 ~9 2 * to tho presumption 
that tho notice lias boon issued, kco 
the Evidence Act, sec. 114, and 22 
Suth. Civ. R. 5. 

4 See sec. 234 supra. 
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executed, or of the last order against the party against whom 
execution is applied for, passed on any previous application 
for execution, or 

in consequence of the application being against the legal 
representative of the judgment-debtor, if upon a previous ap¬ 
plication 1 for execution against the same person the Court has 
ordered execution to issue against him 2 . 

Explanation .—In this section the phrase ( the Court 3 * means 
the Court by which the decree was passed, unless the decree 
has been sent to another Court for execution, in which case it 
means such other Court. 

Procedure 249. If the person to whom notice is issued under the last 
ofuotke ! 6 preceding section does not appear, or does not show cause to 
the satisfaction of the Court why the decree should not be 
executed, the Court shall order the decree to be executed 3 . 

If he offers any objection to the enforcement of the decree, 
the Court shall consider such objection and pass such order as 
it thinks fit 4 . 


Warrant 250. When the preliminary measures (if any) required by 
issue. the foregoing provisions have been taken, the Court, unless 
it sees cause to the contrary 5 , shall issue its warrant for the 
execution of the decree. 


Date, Big- 251. Such warrant shall be dated the day on which it is 
sealTand issued, signed by the Judge or such officer as the Court ap- 
delivery. points in this behalf, sealed with the seal of the Court, and 
delivered to the proper officer to be executed. 

And a day shall be specified in such warrant on or before 
which it must be executed, and the proper officer shall endorse 
thereon the day and manner in which it was executed, or, if it 
was not executed, the reason why it was not executed, and shall 

1 23 Suth. Civ. R. 32. 5 As, for example, where there are 

* Omission to give, on applying for cross-decrees ^sec. 246), or the decree* 

execution, the notice required by this holder dies while execution-proceed- 
Bection alfects the regularity of the ings are pending (sec. 243). The 
execution-sale and the validity of Code does not empower a Court of 
all the execution-proceedings, 3 All. * instance to refuse to execute a 
424, following 6 Cal. 103. decree against which no appeal has 

3 See 14 Ben. 330. been' preferred, and the time for 

* As to the procedure in such’ case, appealing a-aiust which has expired. 

Bee 5 Ben. Appx. 65, per Jackson J. 10 
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return it with such endorsement to the Court from which it 
issued 1 . 



252. If the decree be against a party as the legal represen¬ 
tative 2 of a deceased person, and the decree be for money to be 
paid out of the property of the deceased, it may be executed 
by the attachment and sale of any such property 3 : 

If no such property remains in the possession of the judg¬ 
ment-debtor, and he fails to satisfy the Court that he lias duly 
applied such property of the deceased as is proved to have 
come into his possession, the decree may be executed against 
the judgment-debtor to the extent of the property not duly 
applied by him, in the same manner as if the decree had been 
against him personally 4 . 


Decree 
against re¬ 
presenta¬ 
tive for 
money to 
be paid 
out of de¬ 
ceased's 
property. 


253. Whenever a person has, before 5 6 the passing of a Decree 
decree in an original suit, become liable as surety for the per- 
formance of the same G or of any part thereof, the decree may 
be executed against him to the extent to which he lias rendered 
himself liable, in the same manner as a decree may be executed 
against a defendant: 

Provided that such notice in ^writing as the Court in each 
case thinks sufficient has been given to the surety 7 . 


254. Every decree or order directing a party to pay money, Deere© for 
as compensation or costs, or as the alternative 8 to some other mone J- 
relief granted by the decree or order, or otherwise 9 , may be 
enforced by the imprisonment of the judgment-debtor 10 or by 

the attachment 11 and sale of his property in manner hereinafter 
provided, or by both. 

255. If the decree be for mesne profits or any other Decree for 
matter the amoimt of which in money is to be subsequently blfaubso- 0 


1 10 Cal. 18. And see supra, sec. 223. 

3 4 Cal. 343. 

3 as passed to the representative, 3 
Den. F. B. 314, per Peacock C.J. 

4 As to execution against a repre¬ 
sentative, see 12 Suth. Civ. R. 517 : 
14 ibid. 362. 

: 7 Mad. 2S4, 287 : 3 All. 809. 

6 3 N. W. P. 88. 

7 2 AU. 604: 8 AU. 639. The de¬ 

cree-holder has also, of course, his 

remedy on the surety-bond, 6 N. W. 

P. 261“ 

VOL. II. 0 


8 Sec. 208. 

9 e. g. as interest on the amount 
decreed or on the costs, sec. 209. 

10 This includes a pardanashfn 
woman, 1 Ben. F. B. B. 31. The 
Code contemplates only one arrest. 
A judgment-creditor once arrested 
and imprisoned in execution of a 
decree cannot be again arrested under 
a fresh writ on the Bnmo decree, 12 
Cal. 657. 

11 See form of warrant of attach¬ 
ment, Sched. IV, no. 136. ’ 

O 
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determined, the property o£ the judgment-debtor may, before 
the amount due from him under the decree has been ascertained, 
be attached as in the case of an ordinary decree for money 1 . 

256. When a decree is passed for a sum of money only, 
and the amount * decreed does not exceed the sum of one 
thousand rupees, the Court may, when passing the decree, on 
the oral application of the decree-holder, order immediate exe¬ 
cution thereof by the issue of a warrant directed either against 
the person 2 of the judgment-debtor if he is within the local 
limits of the jurisdiction of the Court, or against his move- 
able property 3 within the same limits 4 . 

257. All money payable under a decree shall be paid as 
follows (namely)— 

(a) into the Court whose duty it is to execute the decree; 
or 



(&) out of Court to the decree-holder; or 

(c) otherwise as the Court which made the decree directs. 


Agreement 257 A. Every agreement to give time for the satisfaction of 
timcTto - a judgment-debt 5 shall be void imless it is made for con- 
judgment- sideration and with the sanction of the Court which passed 
the decree, and such Court deems the consideration to be under 
the circumstances reasonable 6 . 


Agreement Every agreement for the satisfaction of a judgment-debt, 

faction of which provides for the payment, directly or indirectly, of any 

judgment- g^m in excess of the sum due or to accrue due under the decree, 
debt. ... 

shall be void unless it is made with the like sanction 7 . 


Any sum paid in contravention of the provisions of this 
section shall be applied to the satisfaction of the judgment-debt; 


1 8 Suth. Civ. R. 9, and see ibid. 42. 

4 This provision is unaffected by 
Bee. 642, par. 2. 

3 JSee the General Clauses Act, s. 2, 
cl. 6 , s.upra, vol. i. p. 488, and 8 Ben. 

508. 

1 There cannot be, under this sec¬ 
tion, simultaneous executions against 
both person and property. 

6 i.e. every agreement between a 
judgment-debtor and a judgment- 
creditor for extending the time for 

enforcing the decree by execution. 


This section is not intended to pre¬ 
vent the parties from entering into a 
fresh contract for the payment of the 
judgment-debt by instalments or 
otherwise, 11 Cal. 671. 

c 8 Bom. 538 : 5 All. 492. 

1 1 Bom. $38 : 9 Bom. 178. This 
section applies only as between parties 
'to the suit and decree, 6 Mad. joi. 
When the agreement is made with 
the sanction of the Court, the decre e 
may bo executed in accordance with 
its provisions, 5 All. 492, 596. 
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and the surplus, if any, shall be recoverable by the judgment- 
debtor. 


258. If any money payable under a decree 1 is paid out of 
Court, or the decree is otherwise adjusted in whole or in part 
to the satisfaction of the decree-holder, or if any payment is 
made in pursuance of an agreement of the nature mentioned 
in section 257 a, the decree-holder 2 shall certify such payment 
or adjustment to the Court whose duty it is to execute the 
decree 3 . 


The judgment-debtor also may inform the Court of such 
payment or adjustment, and apply 4 to the Court to issue a 
notice to the decree-holder to show cause 5 * , on a day to be fixed 
by the Court, why such payment or adjustment should not be 
recorded as certified; and if, after due service of such notice, 
the decree-holder fails to appear on the day fixed, or having 
appeared fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingly. 

No such payment or adjustment shall be recognised by any 
Court 0 unless it has been certified as aforesaid 7 . 


259. If the decree be for any specific moveable 8 , or for any 
share in a specific moveable, or for the recovery of a wife, it 


1 i. e. an existing decree, 5 Bom. 
H.O., A.C.J. 78. 

2 Where there are more decree- 
holders than one, this means ‘ all the 
decree-holders’ (Act I of 1868, s. 2, 
el. 2), 9 Cal. 835. As to the applica¬ 
tion for a certificate cf part-payment, 
see 5 Cal. 448. 

3 What this means is, that the 
judgment-creditor must go to the 
Court and say, ‘ My decree has been 
adjusted and extinguished: strike off 
the case,’ 7 All. 431. 

4 within 20 days. Act XV of 1877, 

sched. II, art. 161 ; which seems too 
short a time: sec 6 Bom. 146. 

s i.e. to allege and prove to the 
satisfaction of the Court, 11 Cab 168. 

0 The High Courts at Calcutta 
and Allahabad hold that this means, 
any Court executing the decree , not 

o 0 


any Court hearing a suit for money 
paid to a judgment-creditor out of 
court and not certified, 9 Cal. 790 
ami 10 Cal. 356: 3 All 533, 539: 7 
All. 128, 129. But the High Court 
of Bombay (6 Bom. 146, 10 Bom. 
I 55) holds that such suits are 
barred; and where the judgment- 
debtor, pursuant to a non-certified 
compromise, executed a bond in satis¬ 
faction of the debt, that Court held 
the bond to be without consideration, 
8 Bom. 300. 

7 This section 'refers to any decree, 
6 Cal. 788. It does not bar a suit for 
damages for breach of a contract to 
certify satisfaction of a decree, 8 
Mad. 277 : and see 9 Mad. 101. 

8 See the Specific Relief Act, I of 
1877, a. 11, supra, vol. i. p. 951. 
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may be enforced by the seizure, if practicable, of the moveable 
or share, and by the delivery thereof to the party to whom it 
has been adjudged, or to such person as he appoints to receive 
delivery 011 his behalf, or by the imprisonment of the judg¬ 
ment-debtor, or by attaching his property or by both impri¬ 
sonment and attachment if necessary. 

When any attachment under this section has remained in 
force for six months, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the 
attached property sold, such property may be sold, and out of 
the proceeds the Court may award to the decree-holder, in 
eases where any amount has been fixed under section 208 , 
such amount, and, in other’ cases, such compensation, as it 
thinks fit, and shall pay the balance, if any, to the judgment- 
debtor. on his application.' 

If the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or if, 
at the end of six months from the date of the attachment, 
no application to have the property sold has been made, 
or, if made, has been refused, the attachment shall cease to 
exist. 




^dfic f ° r 260. When the party against whom a decree for the specific 
perform- performance of a contract, or for restitution of conjugal rights l , 
etitutioTi 6 " or ^ or P er f° rmance of or abstention from any other par¬ 
ol conjugal ticular act- 2 , has been made, has had an opportunity of obeying 
the decree or injunction and has wilfully failed to obey it 3 , the 


1 As to these decrees in case of 
Hindtis, see 1 Bom. 164: 14 Ben. 298 : 
6 Suth. Civ. R. 105 : 8 ibid. 467: 
23 ibid. 22, col. 1: 2 Agra Civ. C. 
App. 112:8 All. 78 : 5 Bom. H. C., 
A. C. J. 209 (leprosy). In a very 
recent case Pinhey J. refused to 
compel a Hindti woman to cohabit 
with a husband to whom slio had 
been married when she was eleven 
years old, and with whom she had 
never lived, 9 Bom. 529, and see 1 
Ind. I >7. But this decision 

has been reversed on appeal. In 
England disobedience to an order for 
restitution of conjugal rights is no 
longer punishable by attachment, but 


is a ground for judicial separation, 
or, in the case of an adulterous hus¬ 
band, of dissolution of marriage, 47 & 
48 Vic. c. 68. s. 5. As to decrees for 
restitution etc. in the case of Parsfs, 
see Act XV of 1865, sec. 36: 9 
Bom. H. C. 290 : in the case of Mu¬ 
hammadans, 11 Moore I. A. 551 ; 8 
All. 149. 

a A decree declaring a party en¬ 
titled to a constantly recurring right 
to receive certain payments in kind, 
valued at a certain annual sum 
cannot be exocuted under the Code 
4 Mad. 219. 

8 1 All. 501, 
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ecree may be enforced by his imprisonment, or by the attach¬ 
ment of his property, or by both 1 . 

When any attachment under this ’section has remained in 
force for one year, if the judgment-debtor has not obeyed 
the decree and the decree-holder lias applied to have the 
attached property sold, the property may be sold; and out of 
the proceeds the Court may award to the decree-holder such 
compensation as it thinks fit, and may pay the balance, if 
any, to the judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or if, 
at the end of one year from the date of the attachment, no 
application to have the property sold has been made and 
granted, the attachment shall cease to exist. 


( 8L 


261. If the decree be for the execution of a conveyance, or Decree for 

for the endorsement of a negotiable instrument, and the convey- 

judgment-debtor neglects or refuses to comply with the ancestor 

decree, the decree-holder may prepare the draft, of a convey- meE t of 

ance or endorsement in accordance with the terms of the ? e ° otiable 

mstru- 

decree, and deliver the same to the Court. ments. 

The Court shall thereupon cause the draft to be served 
on the judgment-debtor in manner hereinbefore provided 
for serving a summons, together with a notice in writing 
stating that his objections, if any, thereto shall be made 
within such time (mentioning it) as the Court fixes in this 
behalf. 

The decree-holder may also tender a duplicate of the draft 
to the Court for execution, upon the proper stamp-paper if a 
stamp is required by law. 

On proof of such service, the Court, or such officer as it 
appoints in this behalf, shall execute the duplicate so tendered, 
or may, if necessary, alter the same, so as to bring it into 
accordance with the terms of the decree and execute the 
duplicate so altered : 

Provided that, if any party object to the draft so served as 
aforesaid, his objections shall, within the time so fixed, be 
stated in writing and argued before the Court, and the 


1 It cannot be enforced by directing injunction by (e. g.) pulling do\*n a 
tbo niteir to carry out a mandatory wall, 8 Cal. 174. 
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Court shall thereupon pass such order 1 as it thinks fit, and 
execute, or alter and execute, the duplicate in accordance 
therewith. 

Form and 262. The execution of a conveyance, or the endorsement of 
execution a negotiable instrument, by the Court under the last preceding 
of convey- section may be in the following form, ‘ C. D., Judge of the 
Court. * Court of . ( 1 or as the case may be), for A. J3 ., in a 

suit by E . F. } against A . B,f or in such other form as the 
• High Court may from time to time prescribe, and shall have 
the same effect as the execution of the conveyance or endorse-. 
ment of the instrument by the party ordered to execute or 
endorse the same 2 . 

Decree ..for 263. If the decree be for the delivery of any immoveable 
able pro- property 3 , possession thereof shall be delivered over to the 
perty. party to whom it has been adjudged, or to such person as he 
appoints to receive delivery on his behalf, and, if need be, by 
removing any person bound by the decree who refuses to 
vacate the property 4 . 

Delivery of 264. If the decree be for the delivery of any immoveable 

immove- , . p ^ J . _ 

able pro- property m the occupancy or a tenant or other person entitled 

to occupy the same and not bound by the decree to relinquish 
pancy of such occupancy, the Court shall order delivery to be made by 
tenant. affixing a copy of the warrant in some conspicuous place on 
the property 5 , and proclaiming to the occupant by beat of 
drum, or in such other mode as is customary, at some con¬ 
venient place, the substance of the decree in regard to the 
property : 

Provided that, if the occupant can be found, a notice in 




1 Such orders are appealable to the 
High Court, see. 588, cl. 115), see. 589. 

2 That an Alignment, by endorse¬ 
ment signed by the J udge, of a mort¬ 
gage for more than rs. joo requires 
registration, see 2 All. 393. 

3 This would not include an ord£r 
for foreclosure absolute. Wood v. 

Whcater, 22 Ch. D. 381. Section 

263 relates only to the delivery of 
immediate possession. When the 


property is in the occupation of a 
tenant, etc., see sec. 264. 

* This power to remove would, where 

the property is a house, probably in¬ 
clude the right to break the door 7 
Bom. H. C., Cr. Ca. 85. ' ' 

For a form of warrant to give pos¬ 
session, etc., see sched. IV, no 

* When this was not done, see is 

Suth. Civ. E. 99. * * 5 
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Siting containing such substance shall be served upon him, 
and in such case no proclamation need be made 1 . 


265. If the decree be for ..the partition 2 or for the 
separate possession of a share of an undivided estate paying 
revenue to Government, the partition 2 of the estate or the 
separation of the share shall be made by the Collector and 
according to the law, if any, for the time being in force for 
the partition 2 , or the separate possession of shares, of such 
estates 3 . 


F .— Of Attachment of Property, 

266. The following property is liable to attachment and 
sale in execution of a decree, (namely), lands, houses or other 
buildings, goods, money, bank-notes, cheques, bills of exchange, 
hundis, promissory-notes, Government-securities, bonds or 
other securities for money, debts 4 , shares in the capital or 
joint stock of any railway, banking or other public Company 
or Corporation, and, except as hereinafter mentioned, all other 
saleable 5 property 6 , moveable or immoveable, belonging to 
the judgment-debtor or over which, or the profits of which, 
he has a disposing power which he may exercise for his own 


1 If the decree-holder does not 
choose to put in motion this power, 
and contents himself with a mere 
formal order declaring his possession, 
but giving him no actual possession, 
it seems that (notwithstanding secs. 
13 and 244) he may sue for ejectment, 

11 Cal. 93. 

3 * partition * here includes the de¬ 
livery of the shares to their respective 
allottees, n Bom. 662. 

3 8 Bom. 539. This section does not 
apply to raiyatwiirf land, but to per¬ 
manently settled estates, 6 Mad. 97, 
confirmed in 7 Mad. 382. As to the 
meaning of ‘estate* in the N. W. 
Provinces, see 6 All. 452; in the Lower 
Provinces, 7 Cal. 153 : 10 Cal. 436, 
440. As to executing decrees in 
partition-cases, see 3 Cal. 514 and 
351 : 7 Cal. 153. 

4 * Debts * here means claims other 


than judgment-debts [as t p these see 
sec. 273 and 6 Mad. 419], over which 
the Courts of British India have juris¬ 
diction. It does not include debts due 
to a British subject by a foreign 
government or a subject of a foreign 
government, 5 Bom. 249. 

6 Where the decree expressly di rects 
certain property to be sold, its sale- 
ability cannot be questioned in execu¬ 
tion, 8 Bom. 187. 

6 That a decree for money may be 
attached, see 7 Ben. 318. So can a 
right to redeem, 5 Ben. 3S0, unless 
the person applying for attachment 
is the mortgagee, 5 Ben. 450 : 1 Cal. 
337. And see 7 Mad. 315 (share of 
land in Malabar devised with a 
clause that it should bo held impart¬ 
ible), and 7 Ben. A. C. ,T. 159 (house 
built and occupied with permission 
of owner of land for forty years). 
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benefit 1 , and whether ^tlie same be held in the name of the 
judgment-debtor or by another person in trust for him or on 
his behalf: 

Provided that the following particulars shall not be liable 
to such attachment or sale, (namely)— 

(а) the necessary 'wearing apparel of the judgment-debtor, 

. his wife and children 2 ; 

(б) tools of artizans, and, where the judgment-debtor is an 
agriculturist, his implements of husbandry and such cattle as 
may in the opinion of the Court c be necessary to enable him 
to earn his livelihood as such ; 

(?) the materials of houses and other buildings belonging* 
to and occupied by agriculturists 4 ; 

(d) books of account 5 ;. 

(e) mere rights to Sue for damages 6 ; 

{/) any right of personal service 7 ; 

1 A member of. an undivided Hindii agriculturists as such and the farm- 
family may, in the Bombay Presidency, buildings appended to such dwellings, 
alienate for valuable consideration 7 Bom. 531. It does not exempt the 
his share in the undivided property. materials of a house specifically mort- 
Such share may therefore be taken in gaged, 4 Bom. 25, where the mortgagee 
execution for his debt, 10 Bom. H. C., x has obtained a decree for its sale. 

139; and see 4 Cal. 723: L. R., 4' • *.3 Bom. H. C., O. C. J. 42. Though 

I. A. 247: 4 Cal. 809. But land " account-books cannot be attached and 
assigned to a Hindti widow with a sbld as waste paper, yet, to prevent a 
proviso against alienation could not judgment-debtor from making away- 
be attached and sold in execution * with his books and thus defeating a 
of a money-decree against her, 10 decree-holder, the Court executing a 
Bom. 604. -decree may, when the decree-holder 

2 9 Bom. H. C. 272. The manga - applies t.o attach debts in execution, 

lasutra , *or neck-ornament worn by reqtiire the judgment*debtor to produce 
a Hindu married woman during her his books in Court and leave them in 

v husband’s lifetime and never removed the Court’s custody, 3 N. W. P. 334. 

till his death, is part of her *neces- 6 7 Ben. 187: 6 JN". W. P. 95. 
eary wearing apparel,’ 9 Bomb. 106. * Damages ’ here includes incsno pro- 

And all ornaments on her person) if fils, 9 Cal. 697, per Field J. 

forming part of her stridhana, are 7 10 Bom. 395, e.g. the right of a 

exempt from execution against her sebait to perform the worship of an 

husband, 8 Bom. H. C., A. C. J. 129. idol, 7 Suth. C. R. 266 : 6 Bom. 300: 

3 In order to exempt from execution 6 Ben. 728: 5 Ben. 617. Were the 

any of the debtor’s cattle the Court law otherwise the right might be 

must first express its opinion that such sold to a Muhammadan or a Christian 

cattle are necessary to enable him to who might not be willing to worship 

(arn his livelihood, and the Court which the idol, and who could nftt, moreover, 

has to decide this point is the Court prepare its food. But see L. H., (5 

which issues the execution, 10 Cal. 40. I* A. 182, and 6 Bom. 596, 

* This exempts houses dwelt in by ‘ * ^ 


V 
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[g) stipends and gratuities allowed to military and civil 
pensioners of Government \ and political pensions; 

the salary of a public officer or of any servant of a 
Kail way Company, when such salary does not exceed twenty 
rupees 'per mensem, and one moiety of the salary of any such 
officer or servant when his salary exceeds that amount 2 ; 

(i) the pay aiid allowances of persons to whom the Native 
Articles of War 3 apply ; 

(j) the wages of labourers 4 * and domestic servants 6 } 

(£) an expectancy of succession by survivorship, or other 
merely contingent or possible right or interest 6 ; 

(/) a right to future maintenance 7 . 

Explanation . —The particulars mentioned in clauses (y), (h), 
(i),'and (j) are exempt from attachment or sale whether before 
or after they are actually payable : 

Provided also that nothing in this section shall be deemed 
• (a) to exempt the materials of houses and other buildings 
from attachment or sale in execution of decrees for rent, or 

( 6 ) to affect the Army Act, 1881 8 , or any similar law for 
the time being in force 0 . 


1 7 Suth. Civ. R. 169: 4 Mad. H. 

C. 377 : 5 ibid. 371. This includes 
gratuities granted in consideration of 
past services, 5 Mad. 272 : 6 All. 173. 
For 1 pensioners ’ the word 1 ex-ser¬ 
vants * should have been used. 

3 1 Salary’ here means pay actuaHy 
drawn by the judgment-debtor at the 
time of the iittachment or from time 
to time, 6 Mad. 179. 

s See Act V of 1869, Part III, 
cl. (6). 

4 i.e. those who earn their daily 
bread by personal manual labour or in 
occupations which require little or no 
art, skill, or previous education, 5 
Bom.' 134. 

a As to the meaning of this ex¬ 
pression, see 8 Ben. 244, a case on the 
construction of a will. 

6 such as the interest of an heir 
expectant on the death of a Hindti 
widow in possession, 7 Ben. 341, aud 

soe 8 Suth. Civ. R. 253; or the 

interest which the vendor of land has 


in the purchase-money before execu¬ 
tion of the conveyance, where it has 
been agreed that payment shall be 
made on such execution, 3 All. 12. 
A claim which may accrue under a 
pending award cannot be sold in ex¬ 
ecution, 7 Ben. 187: nor can the 
life-interest of the judgment-debtor 
in the residue of the property of a 
testator after full administration there¬ 
of, 6 Moore, I. A. 51 a. Whether a 
decree-holder who is also a partner 
of the judgment-debtor can attach the 
judgment-debtor’s share in the part¬ 
nership a^sots, the business being then 
in the hands of a receiver under a 
decree for dissolution and windii^- 
up, see 5 Ben. 382, 386 : 4 Bom. 222, 

7 6 Suth. Mis. 64, col. 2 : 7 Suth. 
Civ. R. 31 1 ; but see 10 Cal. 521 and 
6 Ben. 646. 

* 44 & 45 Vic. c. 5S, sec. 151. 

0 9 Mad. 170. The sale of arrusby 
the ndzir of the Court, in execution 
of a decree, ia a sale by a public 
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267. The Court may, of its own motion or on the appliea- 
of the decree-holder, summon any person whom it thinks 
necessary, and examine him in respect to any property liable 
to be seized in satisfaction of the decree 1 , and may require the 
person summoned to produce any document in his possession 
or power relating to such property 2 , and, before issuing the 
summons of its own motion, shall declare the person on whose 
behalf the summons is so issued. 

268 . In the case of (a) a debt not secured by a negotiable 
instrument, ( b) a share in the capital of any public Company 

or Corporation, (c) other moveable property not in the posses¬ 
sion of the judgment-debtor, except property deposited in, or 
in the custody of, any Court, the attachment shall be made 
by a written order prohibiting 3 , 

(a) in the case of the debt, the creditor from recovering the 
debt and the debtor 4 from making payment thereof until the 
further order of the Court 6 ; 

(b) in the case of the share, the person in whose name the 
share may be standing, from transferring the same or receiving 
any dividend thereon 6 ; 

(c) in the case of the other moveable property except as 
aforesaid, the person in possession of the same from giving it 
over to the judgment-debtor. 

A copy of such order shall he fixed up in some conspicuous 
part of the court-house, and another copy of the same shall he 
sent, in the case of the debt, to the debtor 7 , in the case of the 
share, to the proper officer of the Company or Corporation, 



servant in discharge of his duty, and 
is therefore excluded from the opera¬ 
tion of the Indian Arms Act, XI of 
1878 (see sec. 1, cl. b ), 9 Bom. 518. 

1 22 Suth. Civ. R. 330. 

3 3 N. W. P. 334. 

5 For forms of such order, see sched. 
IV, nos. 138. 139, 140. 

4 who is called the garnishee. 
That he cannot set-off a debt due to 
him by the decree-holder see L. R., 10 
Q. B. 28. 

5 The Court cannot call on a person 
subject to a prohibitory order to pay, 
or show cause why he should not pay* 


his debt into Court. The Court must 
satisfy itself that a debt is due, 
and the debt must then be sold and 
delivery made under secs. 284 and 
381,10 Mad. 194. As to the position 
of a judgment-creditor attaching a 
debt under this section as regards 
prior assignees, see 8 Bom. H. C., 
O. C. J. 169. 

6 Cf. the English rules a9 to dis¬ 
tringas, 1 & 3 Vic. c. loo, ss. 14, 15 : 
3 & 4 Vic. c. 82, s. 1 : Order xlvi. r. 1. 

7 jt i 8 not enough to affix it to the 
wall of the debtor’s dwelling-h 0llge 
10 Ben. Appx. 13. 
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and in the case o£ the other moveable property (except as 
aforesaid), to the person in possession of the same 1 . 

A debtor 2 prohibited under clause ( a ) of this section may 
pay the amount of his debt into court, and such payment 
shall discharge him as effectually as payment to the party 
entitled to receive the same. 

In the case of the salary of a public officer or the servant of 
a Railway Company, the attachment shall be made by a 
written orrlcr requiring the officer whose duty it is to disburse 
the Balnry to withhold every month such portion as the Court 
may direct, until the further orders of the Court 3 , 

A copy of every such order shall be fixed up in a conspicuous 
part of the court-house and shall be served on the officer so 
required. 

Every such officer may from time to time pay into court 
any portion so withheld, and such payment shall discharge 
the Government or the Railway Company, as the case may 
be, as effectually as payment to the judgment-debtor. 

269. If the property be moveable property 4 in the posses- Attach- 
sion of the judgment-debtor, other than the property men- m ? nt of 

. . . , j. sr %r move- 

turned m the first proviso to section 266, the attachment shrill able pro- 
be made by actual seizure, and the attaching officer shall keep 
the property in his own custody or in the custody of one of of j ud g’ 
his subordinates, and shall be responsible for the due custody debtor, 
thereof : 

Provided that when the property seized is subject to speedy Proviso, 
and natural decay 5 , or when the expense of keeping it in 
custody will exceed its value, the proper officer may sell it at 
once. - . . 

The Local Government may, from time to time; make rales p 0W er to 
for the maintenance and custody, while under attachment of mako 1,1,05 

k J for main- 

1 The exception-creditor cannot en« sought against persons or property out- 
force his rights to the property men- side its local jurisdiction. Where the 
tioned in thiB section by suit He salary of a public officer is disbursed 
must follow the procedure which it outside that jurisdiction the Court 
prescribes, L. R., 3 I. A, 341, 351, cannot therefore attach it under this 
per Sir B. Peacock. clause, 6 All. 243. 

See note 4, p. 57 °* 4 See the G’eueral Clauses Act, sec. 

Bom. 198. A provincial Court 2, cl. (6), vol. I. of this work, p. 488. 
of Small Causes must adopt the ma- 5 as in the cage of green fruit and 
cbinery of sec. 223 when execution i 4 vegetables, milk, fish, and meat. 
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tenanee of live-stock and other moveable property 1 , and the oflWr 
live-stock. Caching* property under this section shall, notwithstanding 
the provisions of the former part of this section, act in accord¬ 
ance with such rules. 


menTof 270 . If the property be a negotiable instrument not 
negotiable deposited in a court, nor in the custody of a public officer, 
ments. tJie attachment shall be made by actual seizure, and the 
instrument shall be brought into court and held subject to the 
further orders of the Court. 


propertytn . 27L N ° person esecufcin g any process under this Code 
building, directing or authorising seizure of moveable property shall 
enter any dwelling-house after simset and before sunrise, or 
shall bieak open any outer door of a dwelling-house 2 . But,, 
when any such person has duly gained access to any dwelling- 
hoiise, he may unfasten and open the door of any room in 
which he has reason to believe any such property to be 3 : 
propertyL Provided that, if the room be in the actual occupancy of a 
zandn.ia. woman, who, according to the customs of the country, does 
not appear in public, the person executing the process shall 
give notice to her that she is at liberty to withdraw; and 
after allowing a reasonable time for such woman to withdraw, 
and giving her every reasonable facility for withdrawing, lie 
may enter such room for the purpose of seizing the property, 
using at the same time every precaution, consistent with these 
provisions, to prevent its clandestine removal. 


Attach¬ 
ment of 


272 . If the property be deposited in, or be in the custody 


1 See Fort St. George Gazette , 14 
Aug. 1883, Part I, p. 515. Calcutta 
Gazette, 16 April, 1879, Parti, p. 356; 
i8Jaly, 1883,Part I,p.621. N.W.P. 
and Oudk Gazette , 15th Oct. 1881, 
Part II, p. 1083; 17th Nov. 1883, 
1 art I, p. 622. Pan jab notification 
No. 3858, dated 3rd Oct. 1877. 
Central Provinces Gazette 1877, Part 
P- 3 ^ 3 * Assam Gazette , 6 Sep. 

1879, Part I, p. £38. As to Coorg 
eee the Mysore Gazette , 26 June, 

1880, Part I, p. 167. 

3 Even though the defendant has 
absconded to evade the execution, 8 
Bom. H, C., A. C. J. 127, where the 


Court held that the privilege extended 
also to an out-house or any office 
annexed to a dwelling-house; but not 
to a building standing some distance 
from the dwelling-house, and not form¬ 
ing part of it. That a bailiff may 
break open the door of a shop or go- 
down, see 3 Bom. 89. 

3 5 Mad. H. C. 189. As to the 
liability of a judgment-creditor who 
attaches property not belonging to 
his judgment-debtor, see 8 Bom. H c 
A. C. J. 177: 3 Bom. 74; j Beu ; 
A. O. J. 414. 

* i.e. actual custody, 7 Mad. 48. 
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ur, any Court or public officer, the attachment shall be made property 
by a notice 1 * to such Court or officer, requesting that such fn court d 
property, and any interest or dividend becoming payable or wi t]l 


*■ - -fif- an y ~~-* r~j — Govern _ 

thereon, may be held subject to the further orders of the Court ment 
from which the notice issues 2 : officer. 


Provided that, if such property is deposited in, or is in the Proviso. 
custody 3 of, a Court, any question of title or priority arising 
between the decree-holder and any other person, not being the 
judgment-debtor, claiming to be interested in such property 
by virtue of any assignment, attachment, or otherwise, shall 
be determined by such Court 4 . 


273. If the property be a decree.for money passed by the Attach- 
Court which passed the decree sought to be executed, the ^^ e °f or 
attachment shall be made by an order of the Court directing money, 
the proceeds of the former decree to be applied in satisfaction 
of the latter decree 5 . 

If the property be a decree for money passed by any other 
Court, the attachment shall be made by a notice in writing to 
such Court under the hand of the Judge of the Court which 
passed the decree sought to be executed, requesting the 
former Court to stay the execution of its decree until such 
notice is cancelled by the Court from which it was sent. The 
Court receiving such notice shall stay execution accordingly, 
unless and until 

(a) the Court which passed the decree sought to be executed 
cancels the notice, or 

(b) the holder of the decree sought to be executed applies 
to the Court receiving such notice to execute its own decree. 

On receiving such application, the Court shall proceed to 
execute the decree and apply the proceeds in satisfaction of the 
decree sought to be executed. 

In the case of all other decrees 6 the attachment shall be Attach¬ 
ment of 


1 See form, Sched. XV. no. 142. 

a Suggested by tho English stop- 
order. 

3 i. e. actual custody, 7 Mad. 48. 

4 and not by the Court which made 
the order of attachment, 7 Cal. 555. 

When the property attached is de¬ 

posited with the Collector, the Court 


has no such jurisdiction, 13 Suth. 
Civ. R. 301, col. 2. 

5 Attachment under this section of 
a money-decree cannot lead to its 
sale, 2 All. 290: 6 Mad. 418. Sccus, 
apparently, in the Lower Provinces, 
7 lien. 318: 6 Cal. 213, 343. 

6 2 All. 290. 
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made by a notice in writing, under the hand of the Judge of 
the Court which passed the decree sought to be executed, to 
the holder of the decree sought to he attached, prohibiting him 
from transferring or charging the same in any way; and, 
when such decree has been passed by any other Court, also by 
. sending to such Court a like notice in writing to abstain from 
executing the decree sought to be attached until such notice is 
cancelled by the Court from which it was sent. Every Court 
receiving such notice shall give effect to the same until it is so 
cancelled. 



Decree- 
holders to 
give infor¬ 
mation. 

Attach¬ 
ment of 
immove¬ 
able pro¬ 
perty. 


The holder of any decree attached under this section shall 
be bound to give the Court executing* the same such informa¬ 
tion and aid as may reasonably be required. 

274. If the property be immoveable 1 , the attachment shall 
be made by an order 2 prohibiting the judgment-debtor from 
transferring or charging the property in any way, and all 
persons from receiving the same from him by purchase, gift, 
or otherwise. 


The order shall be proclaimed at some place on or adjacent 
to such property by beat of drum or other customary mode, 
anii a copy of the order shall be fixed up in a conspicuous part 
of the property and of the court-house 3 .' 

hen the property is land paying revenue to Government, 
a copy of the order shall also be fixed up in the office of the 
Collector of the District in which the land is situate. 

wHbdrav 275. If the amount decreed with costs and all charges and 
attachment expenses resulting from the attachment of any property be 
faction^of court, or if satisfaction of the decree be otherwise 

decree. made through the Court, or if the decree is feet aside or 
reversed, an order shall be issued, on the application of any 
person interested in the property, for the withdrawal of the 
attachment. 


Private 276. When an attachment has been made by actual seizure 
alienation 

1 This does not include a debt 7 Cal. 34. The omission to beat a 

secured by mortgage lien on immove- drum is a material irregularity, 10 

able property, 13 Cal. 546. But see Bom. 5 ° 4 * That objections as to'the 

9 Cal. 511. v r absence of formalities cannot be taken 

y See form, Sched. XV. no. 141. for the first time before the Judicial 

3 As to irregularity in proclaiming Committee, see 6 Cal. 129. 

sales, see 4 All. 300, dissenting from 
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or by written order duly intimated and made known in of property 


manner aforesaid \ any private alienation 1 2 of the property t ac hment. 
attached, whether by sale, gift, mortgage, or otherwise, and 
any payment of the debt or dividend, or a delivery of the 
share, to the judgment-debtor during the continuance of the 
attachment' 3 , shall be void as against all claims enforceable 
under the attachment 4 . 


277. If the property attached is coin or currency-notes, the Court may 
Court may, at any time during the continuance of the attach- etc e< at- C ° m 
ment, direct 5 that such coin or notes, or a part thereof sufficient tached to 
to satisfy the decree, be paid over to the party entitled under to party 
the decree to receive the same. entitled. 


278. If any claim be preferred to, or any objection be 
made to the attachment of, any property attached in execution 
of a decree 6 , on the ground that such property is not liable to 
such attachment, the Court shall proceed to investigate the 
claim or objection 7 with the like power as regards the examin¬ 
ation of the claimant or objector, and in all other respects, as 
if he was a party to the suit 8 : 

Provided that no such investigation shall be made where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 

If the property to which the claim or objection applies 
has been advertised for sale, the Court ordering the sale 


Investiga¬ 
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property. 


Postpone¬ 
ment of 
sale. 


1 i Ben. S. N. xx, followed in 2 

All. 58. 

3 4 All. 219. A renewal of a mort¬ 
gage existing on the property prior to 
the attachment is not an ‘ alienation * 
within the meaning of this section, 
except so far as it enhances the 
charge, 4 Mad. 417. And a transfer 
effected by a vesting order of the 
Court under the Indian Insolvent Act 
(11 & 12 Vic. c. 21), s. 7, is not a 
* private alienation,' but rather 011c by 
operation of law, 1 N. W. P. 172, 188. 

3 12 Ben. 41 1. 

4 2 Ben. F. B. B. 49 (affirmed by 

the Judicial Committee, 10 Ben. 134): 

6 All. 33: 7 Cal. 118. This section, 

being a restriction of private rights of 


alienation, must be strictly construed. 
While it gives an especial right to 
judgment-creditors as distinguished 
from single creditors, it is an essential 
condition precedent to the exercise of 
that right that there should be a sale 
in execution and that its result should 
appear in assets realised thereby, 7 
All. 702. 

. 6 See form of order, Sched. IV. no. 

* 43 - 

6 otherwise than under sec. 268, 
see 4 Bom. 323. 

" Suth. Mis. 28, col. l : 8 Suth. 
Civ. K. 26. 

8 a Ben. F. B. 91. See form of 
notice to the attaching creditor, 
Sched. IV. no. 144. 
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may postpone it pending the investigation of the claim or 
objection *. 

279. The claimant or objector must adduce evidence to 
show that at the date of the attachment he had some interest 
ill, or was possessed 2 of, the property attached. 

280. If upon the said investigation the Court is satisfied 
that, for the reason stated in the claim or objection, such 
property was not, when attached, in the possession of the 
judgment-debtor or of some person in trust for him, or in the 
occupancy of a tenant or other person paying rent to him, 
or that, being in the possession of the judgment-debtor at 
such time, it was so in his possession, not on his own account 
or as his own property, 'but on account of or in trust for 
some other person, or partly on his own account and partly 
on account of some other person, the Court shall pass an 
order for releasing the property, wholly or to such extent 
as it thinks fit, from attachment 3 . 

281. If the Court is satisfied that the property was, at 
the time it was attached, in possession of the judgment- 
debtor as his own property and not on account of any other 
person, or was in the possession of some other person in trust 
for him, or in the occupancy of a tenant or other person 
paying rent to him, the Court shall disallow the claim 4 . 

282. If the Court is satisfied that the property is subject 
to a mortgage or lien in favour of some person not in pos¬ 
session, and thinks fit to continue the attachment, it may do 
so, subject to such mortgage or lien 3 . 

283. The party against whom an order under section 
280 , 281 , or 282 is passed may institute a suit to establish 
the right which he claims to the property in dispute 6 , but, 
subject to the result of such suit, if any, the order shall be 
conclusive 6 . 

1 12 Cal. 696 : II Bom. 118 : 9 All. Act, Sched. II. art. 11. 

232. 4 4 All. 190. 

2 on his own account, and not, e.g., 6 9 Cal. ^S8 : 11 Cal. 673 : 10 Bom. 

as a trustee for, or tenant of, tbejudg- 659- A suit under sec. 283 does not 
ment-debtor. lie in a provincial Court of Small 

As to suits by persons against Causes, Act IX of 1887, Sched. II. 
whom orders are passed under sec. ° 9 ^ om * 35 : 1 All. 381 : 4 Mad. 
280, 281, or 282, see the Limitation 1 3 I * 
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284. Any Court may 1 order that any property which has Power 


been attached 2 , or such portion thereof as may seem necessary 


to order 
sale and 


to satisfy the decree, shall be sold, and that the proceeds proceeds 
of such sale, or a sufficient portion thereof, shall be paid to person 1 
the party entitled under the .decree to receive the same. entitled. 


285. Where property not in the custody 3 of any Court Property 
has been attached in execution of decrees of more Courts 
than one 4 , the Court which shall receive or realise such of decrees 
property and shall determine any claim thereto, and any Courts 
objection to the attachment thereof, shall be the Court of 
highest grade, or, where there is no difference in grade 
between such Courts, the Court under whose decree the 
property was first attached 5 6 . 


G.—Of Sale and Delivery of Property, 

(a) General Rules. 

286. Sales in execution of decrees shall be conducted Sales by 
by an officer of the Court or by any other person whom duc^tnd 
the Court may appoint 0 , and, except as provided in section 110 w made. 
296 , shall be made by public auction 7 in manner hereinafter 
mentioned. 

287. When any property is ordered to be sold by public Proclama- 
auction in execution of a decree, the Court shall cause a /by 
proclamation of the intended sale to be made in the language public auc- 
of such Court 8 . Such proclamation shall state the time 9 un 


1 4 Bom. 522, 523; 2 All. 752: 
3 All. 504. He may also apply for a 
review of the order, 7 Suth. Civ. K. 
79, col. 2. But see 3 Mad. H. C. 220. 
This section is not an exception to 
sec. 545, 6 Mad. 98. 

2 That a regularly perfected attach¬ 
ment is an essential preliminary to 
sales in execution of simple decrees for 
money, tee 5 All. 91, per Straight J. 
See 12 Cal. 322. 

3 i.e. actual custody, 7 Mad. 48. 

4 and such attachments are existing 

at the same time, 6 All. 255, 258. 

6 6 Mad. 357: 4 All. 361 : 12 Cal. 

338. This section applies to immove¬ 
able, as well as to moveable property, 

VOL. II. P 


7 Mad. 48, 49, following 3 All. 356. 
The doubt was raised in 7 Cal. 413. 

0 12 Suth. Civ. K. 238 ; where the 
Court held tliat the words ‘ whom the 
Court may apj&int* applied to the 
* officer ’ as well as the i other person.’ 

7 As to sham bidders at such auc¬ 
tions see the Penal Code, s. 228, supra, 
vol. I, p. 183, and 9 Moo. I. A. 324. 

8 It cannot refuse to sell on the 
ground that a stranger impeaches the 
decree as having been fraudulently 
obtained, 8 Boin. 533. Ho should 
sue for an injunction. 

9 The sale should not be on a holiday 
or when the Courts are closed, 3 Suth. 
Misc. 24. 
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and place of sale 1 , and shall specify as fairly and accurately 
as possible— 

(a) the property to he sold ; 

(b) the revenue assessed upon the estate or part of the 
estate 2 , when the property to be sold is an interest in an 
estate 2 or a part of an estate paying revenue to Government 3 ; 

(<?) any incumbrance to which the property is liable 4 * ; 

(d) the amount for the recovery of which the sale is 
ordered, and 

(e) eveiy other thing which the Court considers material 
for the purchaser to know in order to judge of the nature 
and value of the property 6 . 

For the purpose of ascertaining the matters so to be 
specified, the Court may summon any person whom it thinks 
necessary, and examine him in respect to any such matters, 
and. require him to produce any document in his possession 
or power relating thereto G . 

The High Court shall, as soon as may be after this Code 
comes into force, make rules for the guidance of the Courts in 
exercise of their duties under this section. The High Court 
may, from time to time, alter any rules so made. All such 
rules shall be published in the local official Gazette and shall 
thereupon have the force of law 7 . As regards his own Court 
and the Court of Small Causes at Rangoon, the Recorder 



1 bo as to give due notice to in¬ 
tending purchasers, 12 Suth. 488. 

a i.e. aliquot part of an estate, 11 
Ben, 

3 9 Cal. 656. 

* The amount of the incumbrance 
still outstanding should be specified, 
7 Cal. 34, 41-42. He that causes the 
property of his judgment-debtor to be 
sold in execution cannot afterwards 
set up any claim of his own against 
that property unless ho shows that 
the purchaser bought with notice of 
his claim, 10 Cal. 611, following 3 
Ben. A. C. J. 407 : 24 Suth. Civ. R. 

263, and 1 Bom. 314. 

6 If, therefore, the property of which 
Hale is sought is a debt, and the Court 
receivos notice from tlm alleged debtor 

that no Buch debt exists, the Court 


should satisfy itself of the existence, or 
otherwise, of the debt, and if it comes 
to the conclusion that the debt does 
not exiflt, should abstain from proceed¬ 
ing to sale, 4 Bom. 326. 

i’’or a form of warrant of sale under 
this section see sched. IV, no. 145. 

0 As to the issue of a new pro¬ 
clamation where portion of the pro¬ 
perty is released from attachment, see 
3 Cal. 544 ; and where the snle is post¬ 
poned, see sec. 291 infra. 

7 Bee Bombay Government Gazette, 
8 Feb. 18 S3, Parti, p. 119: N. W. V. 
and Oudh Gaze fie, 16 A pril 1881, Part 
II, p. 365 ; ibid. 12th Nov. 1881, Part 
II, p. 1143: 34 E°h. 1883, Part II, p, 
158 : Assam Gazette, 22 March 1879, 
Fart I, P- 3oS - 
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-angoon shall be deemed to be a f High Court J within the 
meaning of this paragraph. 

Nothing in this section shall apply to cases in which the 
execution of the decree has been transferred to the Collector. 


288. No Judge or other public officer shall be answerable Indemnity 
for any error, misstatement or omission in any proclamation ^ t f c Judge9 ’ 
under section 287 , unless the same has been committed or 

made dishonestly. 

289. The proclamation shall be made, in manner pre- Mode of 
scribed by section 274 , on the spot where the property is p^ia^ 
attached 1 , and a copy thereof shall then 2 be fixed up in the tion. 
court-house and, in the case of land paying revenue to Govern¬ 
ment, also in the Collector's office. 

If the Court so direct, such proclamation shall also be 
published in the local official Gazette and in some local 
newspaper, and the costs of such publication shall be deemed 
to be costs of the sale. 


290. Except in the case of property mentioned in the Time of 
proviso to section 269 , no sale under this chapter shall, s * le ' 
without the consent 3 in writing of the judgment-debtor, take 
place until after the expiration of at least thirty days in 

the case of immoveable property, and of at least fifteen days 
in the case of moveable property, calculated from the date 
on which the copy of the proclamation has been fixed up 
in the court-house of the Judge ordering the sale 4 . 

291. The Court may in its discretion adjourn any sale Power to 
imdor tills chapter (other than a sale by the Collector) to a "^ mrn 
specified day and hour, and the officer conducting any such 

sale may in liis discretion adjourn the sale, recording liis 
reasons for such adjournment: provided that when the sale 
is made in, or within the precincts of, the court-house, no such 
adjournment shall he made without the leave of the Court s . 


1 When distinct properties are pro¬ 
claimed for sale in one execution, a 
copy of the order must be fixed up on 
each property, 11 Cal. 76. 

As to the former law, see 4 All. 

301. 

3 5 Cal. 259. 


* An infringement of this rule 
vitiates the sale, 7 All. 289 ; and sec 
5 Cal. 878, where an order confirming 
u premature r>ale was sot aside under 
sec. 622. 


6 The applicant for an adjournment 
ought to show, (1) that serious injury 
P p * 
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Whenever a sale is adjourned under this section for a longer 
period than seven days, a fresh proclamation under section 
289 shall be made, unless the judgment-debtor consents to 
waive it. Every such sale shall be stopped if, before the 
lot is knocked down, the debt and costs (including the costs 
of the sale) are tendered to such officer, or proof is given to 
his satisfaction that the amount of such debt and costs has 
been paid into the Court that ordered the sale. 

292. No officer 1 having any duty to perform in connection 
with any sale under this chapter shall either directly or in¬ 
directly bid for, acquire or attempt to acquire, any interest in 
any property sold at such sale. 

293. The deficiency of price (if any) which may happen 
on a re-sale under this Code 2 by reason of the purchaser's 
default 3 , and all expenses attending such re-sale, shall be 
certified to the Court by the officer holding the sale, 

and shall, at the instance of either the judgment-creditor or 
the judgment-debtor, be recoverable from the defaulter 4 under 
the rules contained in this chapter for the execution of a 
decree for money 6 . 

294. No holder of a decree in execution of which property 
is sold shall, without the express permission of the Court, bid 
for or purchase the property 6 . 

When a decree-holder purchases with such permission, the 
purchase-money and the amount due on the decree may, if 



wiU be caused to him in case it is not 
granted, and (2) that he has applied 
for it promptly, see 10 Moo. I. A. 
327, and 5 Mad. H. C.^410. 

1 This does not include the pleaders 
of the parties to the suit, 10 Mad. 111; 
but see N. W. P. 46. 

3 See infra, secs. 297, 306, 308, and 
7 Cal. 337 

3 A purchaser at a court-sale who 
fails to pay the deposit required by 
sec. 306 is a defaulting purchaser with¬ 
in the meaning of sec. 293, 5 Bom. 
575 - 

4 but not from his agent, 20 Suth. 
Civ. R. 80. 

* The defaulter ia not bound to pay 


interest on the amount of the defi¬ 
ciency and expenses, 9 Suth. Civ. R. 
500. 

6 5 Cal. 308. When such permis¬ 
sion is given the decree-holder is bound 
to exercise the most scrupulous fairness 
in purchasing the property ; and if he 
or his agent dissuades others from 
purchasing at the sale, that of itself is 
a sufficient ground why the purchase 
should be set aside, 7 Cal. 347. No 
appeal lies from an order refusing 
permission, 13 Cal. 174. When the 
decree-holder buys without permission, 
the sale is not tyso facto void ; but 
stands until set aside under s. 294, 
para. 3- 
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Tie so desires, be set-off against one anotherand the Court chase, 
executing the decree shall enter up satisfaction of the decree dSree may 
in whole or in part accordingly. he taken 

When a decree-holder purchases, by himself or through menu 
another person, without such permission, the Court may, if 
it thinks fit, on the application of the judgment-debtor or 
any other person interested in the sale, by order 2 set aside 
the sale 3 ; and the costs of such application and order, and 
any deficiency of price which may happen on the re-sale, 
and all expenses attending it, shall be paid by the decree- 
holder 4 . 




295. Whenever assets 5 are realised 6 by sale or otherwise 7 Proceeds 
in execution of a decree, or more persons than one 8 have, tiomsale 
prior to the realisation, applied to the Court by which such be di-^ 
assets are held for execution of decrees for money 9 against ably among 
the same judgment-debtor 10 , and have not obtained satis- 


1 Where there are competing decree- 
holders who have applied for execution 
of their decrees, sec. 294 must be taken 
as subject to sec. 295. So that the 
decree-holder who has been permitted 
under the former section to purchase 
in execution of his own decree must 
share the proceeds rateably with his 
competitors and will not be allowed 
to set-off the purchase-money against 
the amount due on his decree, 6 Bom. 
570, 5 Mad. 123. 

3 Such orders are appealable, sec. 
588, cl. (16), within 30 days from the 
date of sole, Act XV of 1877, sched. 
II, art. 166. 

3 the judgment-debtor or other 
person interested must show that he 
has sustained some substantial injury 
arising from the irregularity, 11 Cal. 
731. The purchase is not void ab 
initio, but only voidable on the appli¬ 
cation of the judgment-debtor etc., 
ii Bom. 590. 

4 See 10 Cal. 759, where the decree- 
holder without permission bid and 
bought ben&mi. The judgment-debtor 
cannot sue to set aside the sale, see 
sec. 244 and 5 Mad. 217. 

5 10 Mad. 61. This includes money 
paid into court by sale or otherwise 


in execution of a decree, 6 Bom. 16, 
but not money paid by a judgment- 
debtor under arrest, in satisfaction of 
the decree against him, 6 Bom. 588. 

6 from the property of the judgment 
debtor, 6 Bom. 588. 

7 i.e. by other process of execution 
provided for by the Code, 13 Cal. 225. 

8 i. e. more decree-holders than one 
of the same Court. The words < more 
persons than one * do not include out- 
siders or decree-holders of other Courts, 
except perhaps those appearing on 
certificates under the provisions of 
chap. XIX, 5 Bom. 201. 

9 This includes a decree for mesne 
profits, 5 Mad. 124. a mortgage-decree 
directing the mortgage-money to be 
realised from the mortgaged property 
and from the mortgagor personally, 
and indeed every other decree by 
virtue of which money is payable, 
11 Cal. 718. 

10 i.e. the judgment-debtor or the 
judgment-debtors, whose property has 
been sold in execution of the decree, 
9 Cal. 922. If there is one decree 
against A , and another decree against 
A and J 9 , and the decree-holders in 
each case apply for execution against 
A, but execution is taken out and 
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faction thereof, the assets, after deducting the costs of the 
realisation, shall he divided rateably among all such persons 1 : 
Provided as follows :— 

( a ) when any property is sold subject to a mortgage or 
" charge 2 , the mortgagee or incumbrancer shall not as such b*. 
entitled to share in any surplus arising from such sale: 

(<$) when any property liable to be sold in execution of a 
decree is subject to . a mortgage or charge, the Court may, 
with the assent of the mortgagee or . incumbrancer, order 
that the property be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the same right 
against the proceeds of the sale as he had against the pro¬ 
perty sold 3 : 

(c) when immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incumbrance 
thereon, the proceeds of sale shall be applied— 
first, in defraying the expenses of the sale; 
secondly, in discharging the interest and principal-money 
due on the incumbrance; 

thirdly, in discharging the interest and principal-moneys 
due on subsequent incumbrances 4 (if any); and 
fourthly, rateably among the holders* 5 of decrees for money 
against the judgment-debtor °, who have, prior to the sale 
of the said property, applied to the Court which made the 
decree ordering such sale for execution of such decrees and 
have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled 



assets realised in one case only, the 
decree-holders under each decree would 
under this section be entitled to a 
rateable share of the assets, 9 Cal. 
920. 

J 4Bom. 472; 12Cal. 294, 321. This 
section aud Bee. 266, clause (c) and 
explanation (a) must be read together. 
An ordinary judgment-creditor is not, 
therefore, entitled to a rateable pro¬ 
portion of the assets realised by the 
sale of a house belonging to and occu¬ 
pied by an agriculturist, under a decree 
obtained by another creditor for rent 
due to him in respect of such house, 4 
Bom. 429. 


2 i.e. sold with express notice of a 
mortgage or charge, 14 Suth. Civ. it. 
209 : 21 ibid. 43 : 5 Bom. 477. 

8 10 Cal. 567, where no such order 
was made. Orders under sec. 295 may 
be revised under sec. 622,4 Mad. 383. 

4 according to their priority, 7 All. 
378, 381- 

5 i.e. bond fide holders, 11 Cal. 42. 
Where the Court cannot satisfy itself 
ag to the bona fides of the claim, it 
should exclude the claimant from the 
distribution of assets. 

« whose immoveable property has 
been sold in execution of a decree 
9 Cal. 922. 
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receive the same, any person so entitled, may sue such 
person to compel him to refund the assets x . 

Nothing- in this section affects any right of the Govern¬ 
ment 1 2 . 




(b) Rules as to Moveable Property 3 . 

296. If the property to he sold he a negotiable instrument Rules as 

or a share in any public Company or Corporation, the Court 
may 4 * , instead of directing the sale to he made by public struments 
auction, authorise the sale of such instrument or share “ pubuT 
through a broker at the market-rate of the day. Companies. 

297. In the case of other moveable property 0 , the price of Payment 
each lot shall be paid for at the time of sale, or as soon ^vtahTe 
after as the officer holding the sale directs 6 * , and, in default property 8 
of payment, the property shall forthwith be again put up soli 
and sold 7 * . 

On payment of the purchase-money, the officer hol ding the 
sale shall grant a receipt for the same, and the sale shall 
become absolute. 


298. No irregularity in publishing or conducting the sale Irrogukr- 
of moveable property shall vitiate the sale : but auv person il ?.“ ot 
sustaining any injury by reason of such irregularity at the of move-" 
hand of any other person may institute a suit against him *^ y pro ' 
for compensation, or (if such other person be the purchaser) Terson 
for the recovery of the specific property and for compensation ml^sue 
in default of such recovery 8 . 


299. 'W hen the property sold is a negotiable instrument Delivery 

of move^ 


1 9 Suth. Civ. R. 515. Such a suit 
c annot be brought in a provincial Court 

of Small Causes, Act IX of 1887. 

3 And the rule of procedure con¬ 

tained in it does not interfere with the 

substantive rights of the parties, 10 
Cal. 576, 

3 There is no provision (like sec. 313 

as to immoveable property) that the 
purchaser at an execution-sale of move¬ 

ables may have the sale set aside 

on the ground that the person whose 

property purported to be sold had no 

saleable interest in it. The execution- 


creditor does not warrant the title, and 
as in the case of a sale in England by 
the sheriff of goods seized under a fi. 
fa. the buyers buy at their own peril, 
2 Bom. 264. 

4 if it thinks fit, 8 Suth. Civ. R. 
4I5 \ 

5 See the General Clauses Act, 
supra, vol. I. p. 488. 

\ 4 N. W. P. 37 . 

Iu case of a deficiency on the 
resale, see sec. 293. 

8 6 N. W. P. 252, following 9 Suth. 
Civ. R. iis. 
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or other moveable property, of which actual seizure has been 
made, the property shall be delivered to the purchaser. 


Delivery 300 c When the property sold is any moveable property 
of property to which the judgment-debtor is entitled subject to theposses- 
jucDment- s * on some other person, the delivery thereof to the purchaser 
debtor • shall be made by giving notice 1 to the person in possession 
subject to prohibiting him from delivering possession of the property to 
lien * any person except the purchaser. 


Delivery 301. When the property sold is a debt not secured by a 
and of* negotiable instrument, or is a share in any public Company, 
shares in the delivery thereof shall be made by a written order of the 
Companies. c our £ prohibiting the creditor from receiving the debt or any 
interest thereon, and the debtor from making payment thereof 
to any person except the purchaser 2 , or prohibiting the person 
in' whose name the share may be standing from making" any 
transfer of the share to any person except the purchaser, or 
receiving payment of any dividend or interest thereon, and 
the manager, secretary or other proper officer of the Company 
from permitting any such transfer or making any such 
payment to any person except the purchaser 3 . 

Transfer 302. If the endorsement or conveyance of the party in 
ablTm- 11 whose name a negotiable instrument or a share in any public 
ftrmnents Company is standing is required to transfer such instrument 
* or share, the Judge may endorse the instrument or the 
certificate of the share, or may execute such other document 
as may be necessary. 

The endorsement or execution shall be in the following 
form or to the like effect : — e A. i?., by C. D ., Judge of the 
Court of (or as the case may he); in a suit by E. F. against 

a. b: 

Until the transfer of such instrument or share, the Court 
may, by order, appoint-some person to receive any interest 
or dividend due thereon, and to sign a receipt for the same; 
and any endorsement made, or document executed, or receipt 
signed, as aforesaid, shall be as valid and effectual for all 


* See form, Belied. IV, no. 146. 2 See form ' 8ched * IV > no. 147, 

9 See form, eched. IV, no. 14$. 
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oses as if tlie same had been made or executed or signed 
by the party himself. 

303. In the case of any moveable property not herein- Vesting 
before provided for, the Court may make an order vesting ^feof 1 
such property in the purchaser or as he may direct; and such other pro- 
property shall vest accordingly. 


(c) Hides as to Immovealle Property . 

304. Sales of immoveable property 1 in execution of a decree What 

may be ordered by any Court 2 other than a Court of Small orderlies 
Causes. oflancL 

305. When an order for the sale of immoveable property Postpone- 
has been made, if the judgment-debtor can satisfy the Court 

that there is reason to believe that the amount of the decree enable de¬ 
may be raised by mortgage or lease or private sale of such r ^ se aitt 
property, or some part thereof, or of any other immoveable amount, 
property of the judgment-debtor, the Court may on his appli¬ 
cation postpone the sale of property comprised in the order for 
sale, for such period as it thinks proper 3 , to enable him 4 to raise 
the amount. 

In such case the Court shall grant a certificate to the Certificate 
judgment-debtor authorising him, within a period to be 
mentioned therein, and notwithstanding anything contained debtor, 
in section 376 , to make the proposed mortgage, lease or sale: 
provided that all moneys payable under such mortgage, 
lease or sale shall be paid into court and not to the judgment- 
debtor : 

Provided also that no mortgage, lease or sale under this 
section shall become absolute until it has been confirmed by 
the Court. 

306. On every sale of immoveable properly under this Deposit by 
chapter, the person declared to be the purchaser 5 shall pay ofi^cTve. 

1 See Bupra, vol. I. p. 4 8 7 - A * 5 Mad. H. C. 272: 15 Snth. 
decree charging immoveable pro} icrty Civ. R. S 22, A year ig too much, 2 
has been held to be itself i immoveable N. V . P. 11 

property ’ within the meaning of secs. 4 The Court itself cannot mortgage 
304 317, 1 All. 348. or let the property, Suth, 1864, Miso. 5. 

2 When the property is Bituate out* 3 This includes a decree-holder to 

side the local limits of its jurisdiction, whom a lot is knocked down, Suth. 
see sec. 233. 1864, Miso. 30. 
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immediately after such declaration a deposit of twenty-five 
per centum on the amount of his purchase-money 1 to the 
officer conducting the sale, and,, in default of such deposit 2 , 
the property shall forthwith be put up again and sold 3 . 

307* The full amount of purchase-money shall be paid 
by the purchaser 4 before the Court closes on the fifteenth 
day after the sale of the property, exclusive of such day, 
or, if the fifteenth day be a Sunday or other holiday, then on 
the first office-day after the fifteenth day 6 . 

308. In default of payment within the, period mentioned 
in the last preceding section, the deposit, after defraying the 
expenses of the sale, shall be forfeited to Government, and 
the property shall be re-sold, and the defaulting purchaser 
shall forfeit all claim to the property or to any part of the 
sum for which it may subsequently be sold. 

309. Every re-sale 6 of immoveable property, in default of 
payment of the purchase-money within the'period allowed for 
such payment, shall be made after the issue of a fresh notifi¬ 
cation in the manner and for the period hereinbefore prescribed 
for the sale. 

. 310. When the property sold in execution of a decree is a 
share of undivided immoveable property 7 , and two or more 
persorffe, of whom one is a 7 co-sharer, respectively advance the 
same sum at any bidding at such sale, such bidding shall be 
deemed to be the bidding of the co-sharer 8 . 

311. The decree-holder' 9 , or any person whose immoveable 



1 Unless this payment is made at 
once, there is no sale, 5 All. 316. 

a No deposit, no sale, 5 All. 316. 

* Disputes as to whether the deposit 
was offered should be decided by the 
Judge before commencing a second 
sale, 6 Mad. 197. 

4 into court, or, in the Lower Pro¬ 
vinces and Madras, into the Govern¬ 
ment Treasury. 

5 For the purposes of this section pay¬ 
ment into the Government Treasury 
is, in the Lower Province-sand Madras, 
equivalent to a payment into Court, 


£ Cal. 528 and 7 Mad. an. 

6 not every postponed sale, 1 Suth. 

Misc. 3. • 

7 This does not include the case 
where the property is the interest of a 
mortgageo in such a share, 3 All. 15. 

8 This b'ection contemplates a dis¬ 
tinct bid by the co-sharer, 3 All. 
827, following 2 All. 850; and see 6 
N. W. P. 273 ; 7 N. W. P. 281. 

9 This includes both a decree-holder 

who has attached and one who has 
entitled himself to a rateable distri¬ 
bution under sec. 295, IO Mad. 57. • 
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■^property has been sold 1 under this chapter, may apply 2 to the of land on 

Court to set aside the sale on the ground of a material irregu- F 1 * 01111 ' 1 01 

0 0 lrregular- 

larity 3 in publishing or conducting it 4 ; it y. 

but no sale shall be set aside on the ground of irregularity 
unless the applicant proves to the satisfaction of the Court 
that he has sustained substantial injury by reason of such 
irregularity 5 . 

312. If no such application as is mentioned in the last pre- Effect of 
ceding section be made, or if such application be made and the 
objection be disallowed 6 , the Court shall pass an order 7 con- allowed 
firming the sale as regards the parties to the suit and the beinir 
purchaser. allowed. 

If such application be made, and if the objection be allowed, 
the Court shall pass an order setting aside the sale 8 . 

No suit to set aside, on the ground of such irregularity, an 
order passed under this section shall be brought by the party 
against whom such order has been made. 




1 These words do not include a mere 
co-sharer in undivided immoveable 

property, 5 All. 42, or a person who 
has purchased the property at a prior 
execution-sale, such prior sale not 
having been confirmed, 8 Cal. 367. 
But see 2 All. 352, 396: 13 Cal. 346 
(mortagees who had obtained a fore- 
closure-decree) : 14 Cal. 240 (person 
alleging that his property has been 
sold in execution). 

3 within 30 days from the date of 
the sale, Act XV of 1887, sched. 
II, art. 166. 

3 8 All. 116. 

4 The expression 'conducting the 
sale * refers to the action of the officer 
conducting the sale, not to anything 
done before the order of sale, 7 All. 
641. 

5 9 Cal. 656: 11 Cal. 658. Thus 

the use at a sale of depreciatory lan¬ 

guage by the execution-creditor who 

was bidding by. his agent, 5 Cal. 308 : 
not affixing copy of sale-proclama¬ 
tion, 7 Cal. 466: or not stating the 
amount of Government revenue in 
the sale-proclamation, may be properly 


objected to in the Court of first in¬ 
stance; L. R., iolnd. App. 25. But 
mere inadequacy of price is not a 
'material irregularity,’ 8 Bom. 424. 
Nor is selling on a close holiday, 3 All. 
333. Nor is the omission to state the 
amount of rent payable in respect of 
a tenure brought to sale, 7 Cal. 723. 
Nor is fraud, 7 Bom. H. C. 74: 8 
Suth. Civ. R. 506. A sale will not 
be set aside because the decree having 
been passed more than twelve years 
before, the execution had been barred 
by limitation, 6 Mad. 238. And the 
death of the decree-holder before the 
sale does not render it void, 3 All. 
765 ; and see 7 Alb 365. 

6 by the Court before which the pro¬ 
ceedings under sec. 311 are taken, u 
Cal. 2S7, not by the appellate Court. 

7 See form, sched. IV, no. 149. An 
appeal to the High Court lies from 
this order, sees. 588, cl. (16), and 589. 

8 and directing by whom the sale- 
expenses should be paid, 6 N. W. P. 
309. No appeal lies from such order, 
11 Bom. 603. 
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313. The purchaser at any such sale may apply 1 to tli£ 

Court 2 to set aside the sale, on the ground that the person 
whose property purported to he sold had no saleable interest 3 
therein, and the Court may make such order 4 as it think fit: 
provided that no order to set aside a sale shall be made, unless 
the judgment-debtor 5 and the decree-holder have had oppor¬ 
tunity of being heard against such order 6 .. . ‘ ‘ v 

314. No sale of immoveable property in execution of a 

decree'shall become absolute until it has been-confirmed by the 
Courts \ \ 

If sale set 315. When a sale,, of immoveable property is set aside under 
aside,j)ri«e sec tion 212 or 312, 

to be re- ° •• ^ ^» : 

or when it is found that the judgment-debtor had no saleable 

interest 8 * in' the property which purported to be sold and the 
purchaser is for that reason deprived of it, 

the purchaser shall* be entitled to receive back his purchase- 
• money (with or without interest as the Court may direct) from 
any person .to whom the purchase-money has. beep paid. 

• 4 s -An Appeal lies froijr Buclporder to 
the High Couht, secs. 5.88, cl. (16), 

f^-w . ' 

. * 6r‘where lie“]ias died). hjs legal 
representative, 7 "Bom. 424. 'The 


Applica- . 
tion to set 
aside sale 
on ground 
of judg¬ 
ment- 
debtor 
having no 
saleable 
interest. 


Confirma¬ 
tion of 
sale. 


turned to 
purchaser. 


1 within 60 days from the date of 
the sale, ^ct XV of 1877, sched^II, 
art. 172. ^ - * 

3 not to the Collector fc to whom\he 
decree in (Execution of which the salo * , 


is made lute'been transferred', 9 All. section should expressly provide for 
43/. * giving notice to the judgment-debtor 

3 at the time of sale, 9 Cab 2 Sq. v or his representati^d, 7 Bom. 424'. 
That an incumbrance upon a property % 6 ‘ Section 31 31s designed for the pro- 

eold in execution is not enough to tection of persons who ignorantly and 


enable an auction-purchaser to set 
aside the sale on the ground that the 
judgment-debtor had no saleable 
interest in the property, see 9 Cal. 
506, 627, and 10 Cal. 372. See too 
9 All. 167, where the incumbrance 
.exceeded the probable value-.of the 
property. The meaning ie that, if. a 


innocently purchase valueless property. 
It does not apply to one. who buys 
knowing that the judgment-deb tor 
had no saleable interest^ 3 All. 527. 
Under this section the purchaser may 
resist the confirmation of the sale- and 
so prevent its* conclusion. , Under 
sec. 315 he may^ifpply after -the con-' 


purchaser under an exebution-sale buys- • firmation for the refund of the pur- 


a pr< -perty which turns out to have no. 
existence at all, or to be of no saleable 
value whatever, the Court may ’then 
set aside the sale. But misrepresen¬ 
tation or concealment in the notifica¬ 
tion which, induces the purchaser to 
pay much more, than the real value is 
no* ground for applying -finder this 
section, 10 Cal 37*2. % 


chase-money, on the ‘ground tliht 
nothing. has passed'-by the sale, 8 
Itfad. 101. ' ‘ • ' • 

% J That the price is low is in itself 
no grAund for refusing to confirm the 
sale, L. II.', 3 I. A. 230: 10 I. A. 25: 8 
Bom. 425. ^ 

8 5 All. 577 - 


